
PLEASE NOTE:   Upon reasonable notice, efforts will be made to accommodate the needs of disabled individuals through sign 
language interpreters or other auxiliary aids.  For additional information or to request these services, contact the Village Clerk at 
(414) 351-8900.  It is possible that members of, and possibly a quorum of members of, other governmental bodies of the
municipality may be in attendance at the above-stated meeting to gather information; no action will be taken by any governmental
body at the above-stated meeting other than the governmental body specifically referred to above in this notice.

NOTICE OF MEETING 
VILLAGE OF FOX POINT 

BOARD OF APPEALS MEETING 

SCHWEMER HALL - MUNICIPAL BLDG. THURSDAY 
7200 N. SANTA MONICA BLVD.  FEBRUARY 18, 2021 
FOX POINT, WISCONSIN 5:00 P.M. 

AGENDA 

1. Roll Call

2. Approval of the Minutes and Determinations – December 3, 2020 Meeting

3. Case 2021-01:  522 W Bergen Drive.  The applicant is requesting a variance
pertaining to Section 745-15 of the Fox Point Village Code in the A-3 Residence
District, concerning side and rear yard requirements. A rear yard of not less than
20 feet and a side yard of not less than 12 feet shall be provided for every
building in the A-3 Residence District. The applicant is proposing to install a new
24-foot by 24-foot garage three feet from the rear (north) and side yard (west) of
the property.

4. Case 2021-02: 7539 N Bell Rd. The applicant is requesting a special exception
from the fence ordinance to erect a replacement 4-foot-high, open design,
horizontal plank, cedar fence on a corner lot. The special exception request is
made pursuant to 745-7(B)(3)(h)[1], 745-7(B)(3)(h)[2], 745-7(B)(3)(h)[5], and
745-7(B)(3)(j) of the Fox Point Code.

5. Adjourn
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A meeting of the Fox Point Board of Appeals was held in Schwemer Hall, 7200 N. Santa Monica 1 
Blvd., on Thursday, December 3, 2020 at 5:00 p.m. The Village Clerk took roll call. Those present 2 
included: 3 

4 
Kurt Ostoic, Chairman 5 

Nancy Filsinger 6 
Tom Dunst 7 
Mark Grady 8 

Scott Ratke (Alternate #2) 9 
10 

Staff members also present were Village Attorney Eric Larson, Building Inspector Michael Rakow, and 11 
Village Clerk Treasurer Kelly Meyer. 12 

13 

Notice of the meeting was provided to the North Shore Now, to all others as required by State open 14 
meetings laws, and Village ordinances and posted on the official bulletin boards. 15 

16 

17 
Approval of Minutes – October 15, 2020 Meeting 18 

19 
On the motion by Member Mark Grady, seconded by Member Thomas Dunst, and 20 
carried unanimously by roll call vote (5-0), the Board of Appeals approved the 21 

submission of minutes and determinations from the October 15, 2020 meeting, as 22 
presented. 23 

24 
Case 2020-06: 6811 N Barnett Ln. 25 
The applicant is requesting a special exception from the fence ordinance to erect a 4-foot-high, 26 

stacked-rail fence forward of the frontline of the home. The special exception request is made 27 
pursuant to 745-7(B)(3)(h)[1], 745-7(B)(3)(h)[2] and 745-7(B)(3)(j) of the Fox Point Code. 28 

29 
Village of Fox Point Building Inspector Michael Rakow 30 

Building Inspector Mr. Michael Rakow stated his name and was sworn to provide testimony by 31 
the Village Clerk Treasurer. 32 

33 
Building Inspector Michael Rakow gave background, stating the applicant/appellant is 34 

requesting a special exception from the fence ordinance to erect a 4-foot-high, stacked-rail fence 35 
forward of the frontline of the home. The special exception request is made pursuant to 745-36 
7(B)(3)(h)[1], 745-7(B)(3)(h)[2] and 745-7(B)(3)(j) of the Fox Point Code. Since this property is on a 37 

corner, odd-shaped lot and it is a special exception for a fence; therefore, this special exception has 38 

to be determined by the Board of Appeals. 39 

40 
Member Mark Grady asked if Michael Rakow in his opinion, determined the front lot to be. 41 

42 
Building Inspector Michael Rakow stated he utilizes the address side of the property. In his 43 

opinion, due to Barnett being the address side, he presumes Barnett is the front lot of the property. 44 

45 
Member Mark Grady inquired if it would then appear that the front door of the home is on the 46 

Barnett side of the property. 47 

Building Inspector Michael Rakow commented he could not make that determination. 48 
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49 
Member Mark Grady stated if you review 745-7(B)(3)(h)[4], just below Subsections [1], [2], and 50 

[3], if the homeowner wanted to build this fence to a height of no more than 3 ½ feet, and if the 51 
homeowner was willing to install the fence 20 feet from his lot line, he would not need any approve 52 
from the Board of Appeals to do so. 53 

54 
Building Inspector Michael Rakow stated that is correct. 55 

56 
Member Mark Grady stated, if we assume the front of the home is as you indicated, he would 57 

not need approval to build a 4-foot-tall split rail fence, as long as the end of the fence did not extend 58 

further to the east than the front of the house.  59 
60 

Building Inspector Michael Rakow stated that is correct. 61 

62 
Member Mark Grady asked the Building Inspector, using the exhibit that was attached to the 63 

application with the drawing of the proposed location of the fence, which extends around and beyond 64 

the front of the home and little further to the east along Barnett, as currently proposed, this Board 65 
would need to approve/deny the application. If it stopped parallel with the front line of the home, the 66 

fence would not need approval from the Board or the Building Inspector. 67 
68 

Building Inspector Michael Rakow stated it depends on how someone would interpret the 69 

Village Code. As indicated in 745-7(B)(3)(h)[1], if it is on a corner lot, it must come before the Board 70 
of Appeals. 71 

72 
Member Mark Grady stated, if this body was not willing to approve the fence as proposed, the 73 

homeowner does have two other options, as he sees it: (1) to stop the fence parallel to the front of the 74 
home, and (2), to build the fence no more than 3 ½ feet tall and 20 feet from his lot line. This is 75 

assuming the front of the home is as discussed, on Barnett. 76 
77 

Building Inspector Michael Rakow concurred. 78 

79 
Property Owner/Appellant Matt Gailey 80 

Property Owner/Appellant, Matt Gailey stated his name and was sworn in to provide testimony 81 
by the Village Clerk Treasurer. 82 

83 
Property Owner/Appellant Matt Gailey stated his determination is that the fence proposal isn’t 84 

to complex so he doesn’t want to make this complex. Essentially, he and his wife have a young child. 85 
A second child is on the way. They are effectively looking for a barricade opposed to an enclosed 86 

fence. What they determined to be a less intrusive and aesthetically pleasing was what is a stacked-87 
rail-fence. They are not intending on installing any posts into the ground; this would be a movable 88 
object. Effectively it is stacking roughly 11-foot rails, in length, on top of one another. This allows the 89 

homeowners to: (a) not be aesthetically pleasing and the least intrusive possible, and (b) provides 90 
some flexibility with having the ability to easily move it as well. That is generally the point as to why he 91 
is in front of the Board of Appeals today and is happy to answer any additional questions to provide 92 
further detail. 93 

94 
Member Thomas Dunst inquired on how the chose their end-point of the fence. What was the 95 
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purpose with stopping the fence where proposed rather than bringing it further around the property or 96 
less installation of fencing? 97 

 98 
Property Owner/Appellant Matt Gailey asked for clarity on whether Member Thomas Dunst 99 

was referring to the point at which it ends on Barnett Lane. 100 

 101 
Member Thomas Dunst stated that reference was correct. 102 
 103 
Property Owner/Appellant Matt Gailey stated it is a tricky lot as the Board can see from the 104 

renderings. They picked that end-point because they tried to reach as close to Barnett as possible. It 105 

is for aesthetic purposes so it is not an awkward stop in the middle of a lot. The owners major 106 
concern is Lake Drive and the traffic flow. 107 

 108 

Member Nancy Filsinger inquired where the Appellant Matt Gailey’s driveway is located. 109 
 110 
Property Owner/Appellant Matt Gailey stated the driveway is L-shaped. It ends on Barnett 111 

Lane. It heads west towards their home. There is a little inlet that heads north into their garage. 112 
 113 

Chairman Kurt Ostoic inquired if the fence stops at the edge of the driveway.  114 
 115 
Property Owner/Appellant Matt Gailey stated it does stop relatively close to it.  116 

 117 
Member Mark Grady asked Mr. Gailey if there was a driveway or something along Lake Drive. 118 

 119 
Property Owner/Appellant Matt Gailey stated there is not. 120 

 121 
Member Mark Grady inquired if Mr. Gailey would consider the front of the home and front door 122 

to be on Barnett Lane. 123 
 124 
Property Owner/Appellant Matt Gailey stated they would consider the front side and front door 125 

to be on Barnett Lane. 126 
 127 

Member Mark Grady commented the Village Ordinance indicates that the primary concern for 128 
this Board is supposed to look at in granting a special exception is that the fence is reasonably 129 

necessary to protect the safety of people residing on the property, in addition to the additional findings 130 
and conditions required by Subsection B(3)(j). Therefore, can you directly address why you think this 131 
fence is reasonably necessary to protect the safety of people residing on the property. 132 

 133 

Property Owner/Appellant Matt Gailey stated they have some protection from landscape cover, 134 
such as a few bushes and greenery. This is not effective in stopping an especially small child who 135 
does not have the awareness to understand the danger that potentially Lake Drive could present. 136 

They have witnessed this first-hand when relative have visited the property with small children. 137 
Seeing it first-hand, it is understanding that what the property currently has is not the prohibitor for 138 
small children that they would like it to be. They are trying to find a middle ground where it is not a 139 
comprehensive barricade that is a ten-foot-high vertical fence. They are looking for something that 140 
would act as a barricade, primarily there to stop a small child who is playing in the yard. They feel that 141 
this design would do that without being too cumbersome and too much of a permanent, immovable 142 
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object.  143 
 144 
Member Mark Grady asked how important is it to you, in terms of safety factor, as you 145 

indicated it was primarily Lake Drive that you are concerned about to have the fence extend to the 146 
east beyond the front of your home. In other words, as far around the curve as you proposed. If your 147 

primary concern is Lake Drive, it would seem to me that stopping it on the diagram parallel with the 148 
front of your home, does create a barrier with Lake Drive and does not put a fence in your front yard 149 
and therefore, does not require a special exception from the Board. Wouldn’t that also serve the 150 
purpose you are looking for, although it may not be as aesthetic. This would be in terms of security 151 
purposes.   152 

 153 
Property Owner/Appellant Matt Gailey it would. For a small child, every incremental piece of 154 

barricade/fence is helpful. To what degree it is tough to put your finger on. To your point, Lake Drive 155 

is the primary concern in regard to safety.  156 
 157 
Member Mark Grady also stated you could build this stacked-rail-fence slightly shorter and 158 

twenty feet away from the edge of your lot and not require any approval from the Board. Are you 159 
aware of that and is that something you have considered? 160 

 161 
Property Owner/Appellant Matt Gailey stated he was not aware of that. Secondly, that would 162 

not be of interest to the them just given they are on a corner lot and they do not have much of a lot to 163 

work with. It has just become rather restrictive of the property they are on. The twenty-foot set-back 164 
creates a problem.  165 

 166 
Chairman Kurt Ostoic asked for any further questions or thoughts. 167 

 168 
Member Nancy Filsinger wanted clarification on where the fence ends in the front and if it does 169 

abut the driveway. 170 
 171 
 Property Owner/Appellant Matt Gailey stated that is true. There is a drainage pipe that goes 172 

underneath the edge of the driveway, next to Barnett. There is a little channel for the water. It would 173 
be in and around that area. 174 

 175 
Without objection and by unanimous consent, Chairman Kurt Ostoic closed testimony at 5:15 176 

p.m. 177 
 178 

On the motion of Member Mark Grady, seconded by Member Thomas Dunst, and 179 

carried unanimously by roll call vote (5-0), the Board of Appeals finds that the front of 180 

the house  yard is the side of the home facing Barnett Lane for the purposes of 181 

determining the side yards and back yard regarding the special exception from the 182 
fence ordinance made pursuant to 745-7(B)(3)(h)[1], 745-7(B)(3)(h)[2] and 745-183 
7(B)(3)(j) of the Fox Point Code to erect a 4-foot-high, stacked-rail fence forward of the 184 
frontline of the home. 185 

 186 

Village Attorney Eric Larson reminded and inquired if the Property Owner/Appellant has 187 
met the standard of the ordinance for the small portion of the fence that is forward of the 188 
frontline of the home, which may be 1/5 or 1/6 of the entire proposed fence. The ordinance 189 

pursuant to and stated appropriately earlier by the Board, The Board of Appeals may grant a 190 
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special exception under this subsection only if it finds that the fence, wall, architectural 191 
screening device, arbor or driveway gate is reasonably necessary to protect the safety of 192 
people residing on the property, in addition to the additional findings and conditions required by 193 
Subsection B(3)(j). The most relevant part of that Board of Appeals may grant the request for a 194 
special exception upon finding that the property owner has shown clear and convincing 195 

evidence to believe that the applicant has a legitimate need for the special exception and that 196 
granting the special exception will not adversely affect the health, safety or welfare of the 197 
community or the immediate area where located and will not impede the purpose, spirit and 198 
intent of this section. 199 

 200 

Discussion ensued between Board members. 201 
 202 
Member Mark Grady the main idea is to protect the those residing from Lake Drive. 203 

Obviously, this extra section forward of the frontline of the home is not directly on Lake Drive. 204 
But it is also illogical to me to install a fence that goes along Lake Drive and then leave a 20 to 205 
30-foot opening that would sort of invite a small child to go around the end of that fence 206 

towards Lake Drive. Barnett and Lake Drive are pretty close there. Clearly that fence is not 207 
needed to protect the people from Barnett Lane. But the question is if that section is 208 

illuminated, do you impede the viability of the fence as a protector for Lake Drive. 209 
 210 
Member Thomas Dunst stated by ending it at the driveway, you are giving the children 211 

the idea that this is the end and if you didn’t have that, the children would be more apt to go 212 
out of the fenced area.  213 

 214 
On the motion of Member Mark Grady, seconded by Member Thomas Dunst, and 215 

carried by roll call vote (5-0) to grant the special exception from the fence ordinance 216 
made pursuant to 745-7(B)(3)(h)[1], 745-7(B)(3)(h)[2] and 745-7(B)(3)(j) of the Fox 217 

Point Code to erect a 4-foot-high, stacked-rail fence forward of the frontline of the home 218 
on the basis that the extra portion of fence that is to the east of the front of the home is 219 
necessary in order to serve the purpose of the entire fence along Lake Drive  to protect 220 

the minor children, creates a visual barrier to children even though it is not a physical 221 
barrier, but is a visible barrier to try to prevent the children from running into Lake Drive 222 

and the extension around and toward Barnett Lane and is necessary to make the entire 223 
fence viable for that purpose and the Board finds that the special exception will not 224 

adversely affect the health, safety or welfare of the community or the immediate area 225 
where located and will not impede the purpose, spirit and intent of this section. 226 
 227 
Friendly amendment of the motion by Member Mark Grady, Seconded by Chairman 228 

Kurt Ostoic, and carried by roll call vote (5-0) to grant, as above for the special 229 
exception and conditional upon the fence being installed within one year of today’s date, 230 
December 3, 2020.   231 

 232 
Adjourn 233 
 234 

On the motion by Chairman Mark Grady, seconded Member Nancy Filsinger, and 235 
carried unanimously by roll call vote (5-0), the Board adjourned at 5:30 p.m.   236 
 237 
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 Respectfully Submitted, 238 
 239 
  240 
 241 
 242 

 Kelly A. Meyer, CMC/WCMC 243 
 Village Clerk Treasurer 244 
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