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NOTICE OF MEETING  
VILLAGE OF FOX POINT 

VILLAGE BOARD MEETING 

SCHWEMER HALL – MUNICIPAL BUILDING TUESDAY 
7200 N. SANTA MONICA BLVD November 14, 2017 
FOX POINT, WI 53217  7:00 P.M. 

AGENDA 

1. Roll Call

2. Persons desiring to be heard

At this time, individuals can address the Village Board on one or more 
topics for up to three-minutes with time extensions at the Village President's 
discretion. Individuals desiring to be heard may reserve a portion of their time, or 
defer it altogether, to when the Board takes up an agenda item. In connection 
with non-agenda items, no action will be taken except for possible referrals to 
individuals or committees.  

3. Committee Reports

a. Plan Commission

1. The Village Board will receive a report concerning the Plan Commission’s review
and recommendation of Conditional Use Permit for J.K. Lee Black Belt Academy,
6838 North Santa Monica Boulevard.

b. Pool Advisory Committee

1. The Village Board will receive a report and presentation regarding an update from
the Fox Point Pool Advisory Committee Chairperson.

4. Consent Agenda – All items listed under the Consent Agenda will be approved in one
motion without discussion unless any Board member requests that the item be removed for
individual discussion and possible action.  Any item(s) so removed shall be considered
individually prior to consideration of any New Business agenda items in the same order in
which they were originally listed in the Consent Agenda.

a. Approve the minutes of the October 10, 2017 Village Board meeting.

b. Approve the minutes of the October 25, 2017 Village Board Budget Workshop.

c. Appoint Election Inspectors for the two-year term of January 1, 2018 through December
31, 2019 per the Village Clerk’s memo dated November 2, 2017.

d. Grant a Conditional Use Permit to J.K. Lee Black Belt Academy, 6838 North Santa
Monica Boulevard and authorize the Village President and Village Clerk/Treasurer to
sign the Conditional Use Order.
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e. Adopt the Ordinance to Repeal and Re-create portions of Section 670-2 of the Village of
Fox Point village code concerning loud and unnecessary noise.

f. Accept the proposal of Kapur & Associates for the 2017 Sanitary Sewer Lateral
Televising in the amount of $25,000 and authorize the Village President and Village
Clerk/Treasurer to sign the contract per the Director of Public Works’ memorandum
dated November 8, 2017.

g. Accept Amendment 1 from Stormwater Solutions Engineering, LLC in the amount of
$6,967 for additional design activities related to the Goodrich Lane Ravine and
Regenerative Stormwater Conveyance Project and authorize the Village President and
Village Clerk/Treasurer to sign the amendment per the Director of Public Works’
memorandum dated November 8, 2017.

h. Adopt the Final Resolution to Levy Special Assessment Under Municipal Police Power
Pursuant to Sec. 66.0703, Stats. for sanitary sewer lateral improvements made in
sanitary sewer basin numbers 2, 6 and 8.

i. Accept the proposal of JMB & Associates, LLC of Menomonee Falls in the amount of
$7,780.00 for replacement of the existing Gas Detection System in the vehicle storage
garage and authorize the Village Manager to execute the purchase order per the
Assistant Director of Public Work’s memo dated November 7, 2017.

j. Approve the certified Survey map which divides and combines certain lands at 217
West Dunwood Road, known as the Dunwood redevelopment site, as recommended by
the Village Plan Commission, subject to the conditions described in the Village
Attorney’s memorandum dated June 29, 2017.

k. Approve Payment of the Bills in the amount of $590,915.81 for the period October 1,
2017 through October 31, 2017 per the report submitted by the Village Manager.

5. New Business

a. Discuss and consider changes to Weed Ordinance

The Village Board will discuss, consider, and may act on a proposal to include 
additional invasive species to the Village “no grow” list. 

b. Discuss and consider scheduling a special meeting for December 2017

The Village Board will discuss and consider scheduling a special meeting in December 
2017 at which date and time the Board will conduct regular business. 

c. Discuss, consider and possibly act regarding potential Village of Fox Point
Village Board Compensation

The Village Board will discuss, consider and possibly act on a proposal to authorize 
compensation for Village Board of Trustees. 

(Pages 58-61)

(Pages 62-65)

(Pages 66-73)

(Pages 74-80)

(Pages 81-82)

(Pages 83-88) 

(Pages 89-102)

(Pages 103-109)

(Pages 110-113)



Page 3 of 3 

d. Consider and possibly act on the Developer’s Agreement for the Former
Dunwood School Property

The Village Board will consider and possibly act on the Developer’s Agreement for the 
Former Dunwood School Property, including possible direction to Village Staff 
concerning the documents incorporated therein. 

e. Staff Update Regarding 8321 North Greenvale Road

The Village Board will receive a report from staff regarding the proposed single family 
development at 8321North Greenvale Road. (No discussion and no action will be 
taken.) 

6. Future Agenda Items

The Village Board will act on any Trustee requests to place additional matters on an upcoming 
agenda, without discussion. 

7. Announcements

The following individuals will be given the opportunity to make announcements at the meeting 
in regard to (i) actions taken since the previous Village Board meeting on behalf of the Village, 
(ii) future Village activities and (iii) communications received from citizens.  These matters will 
not be discussed or acted on, and Board members shall not comment on matters announced 
by others.  Referrals may be made to committees and/or individuals. 

a. Village President Frazer
b. Trustee Fonstad
c. Trustee Symchych
d. Trustee Sumner
e. Trustee Tirado
f. Trustee Kravit
g. Trustee Ollman
h. Village Manager Scott Botcher

8. Adjourn

PLEASE NOTE:   Upon reasonable notice, efforts will be made to accommodate the needs of disabled individuals through sign language 
interpreters or other auxiliary aids.  For additional information or to request these services, contact the Village Clerk at (414) 351-8900.  
"Persons requiring an interpreter or other assistance should contact the Village Clerk’s office 72 hours prior to the meeting. Notice is hereby 
given that a majority any other board, commission or committee may be present at the meeting to gather information about a subject in which 
they are interested. This constitutes a meeting of any other board, commission or committee pursuant to State ex rel. Badke v. Greendale 
Village Bd., 173 Wis. 2d 553, 494 2d 408 (1993), and must be noticed as such, although said boards, commissions or committees will not take 
any formal action at this meeting." 
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 Memo 
To: Village Board, Village of Fox Point 

From: Trustee Marty Tirado; Chair, Fox Point Municipal Pool Citizens Advisory Committee 

Date: November 6, 2017 

Re: Update on Committee Progress & Next Steps 

Approximately a year ago the Village of Fox Point adopted a resolution to establish the Fox 
Point Municipal Pool Citizens Advisory Committee. As Chair of this committee, we have met 
regularly over the past 10 months to make progress on our mission to assist in the identification 
of alternatives for the future disposition of the Municipal Pool, i.e., restoration, removal, 
replacement, relocation, reprograming, and to assist in the identification of existing appropriate 
entity, or the creation of an appropriate entity, to conduct fundraising efforts for the municipal 
pool. Please consider this memo an update on our progress. 

We have obtained crucial information to further our mission from several sources. Our 
committee conducted an admissions and fees comparison to surrounding pools, we partnered 
with UWM to have graduate students create a pool facility study that included a public survey 
and input meeting, we examined information from our Department of Public Works (DPW) staff 
on the current physical status of the pool, and we viewed a presentation from a pool consulting 
company that reviewed possibilities for the pool and offered guidance on future considerations. 
From this information, we have come to these initial conclusions: 

1. Stakeholder support for the pool. The UWM study consisted of a survey that showed 
support of continuing to operate the pool at either current costs or regardless of costs1 
(79% support of 842 respondents; 57% of respondents live in Fox Point). The survey 
only addressed operating costs. We currently do not have an accurate estimate of what 
removal and replacement costs will be, thus a question of supporting much larger 
construction costs vs. operating costs was not in the survey. 

2. Major restoration of the existing pool is not a good investment of resources. The 
information from the DPW, supported by an older consultant report (Barrientos study), 
show significant structural and building code issues exist in the pool. In 2018 the pool 
will reach 50 years of existence. Current data indicates the pool has reached or 
exceeded its useful life. 

3. Further information needed to pursue replacement of the current pool. The UWM 
study recommended rebuilding of the current pool and pool house structure. However, 
the UWM study was a snapshot that only explored some basic demographics, a 
community survey and feedback from a public meeting. In order to pursue replacement 
of the current pool more information is needed. An important factor in a decision to 
replace is the financial component of such a project. Finding out what the threshold is for 

                                                
1 Village of Fox Point Public Pool Facility, May 2017 
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spending for removal and replacement costs will need further evaluation, on both what 
stakeholders support and what the Village can afford. 

4. Consideration of two locations for a new pool. From the UWM study and numerous 
discussions with Village staff, it’s important to conduct due diligence and evaluate all 
possible options, including further exploration of two possible locations for a new pool. 
These locations are the current pool location and Longacre Park north. Consideration 
should be made of how the Fox Point pool is a component of a strategic Village park and 
recreation plan. 

With the progress we have made, new possibilities and the need for more information naturally 
arises. A summary of the main items we will need to address include, but are not limited to: 

1. Location of a new pool. Both the current location and Longacre Park north have pro’s 
and con’s and cost variances. We will need to conduct an extensive exploration of the 
pro’s and con’s to each location to come to a recommendation on the most preferred 
location. This analysis will include ways to partner with other recreation opportunities 
and ways to utilize a pool structure for purposes beyond just the pool. 

2. Financial projections and fundraising. We will need to look at possible estimates of 
stakeholder revenues and fees compared to new operating costs, financing options of 
new construction, a fundraising strategy possibly including a major gift strategy, a 
public/private partnership and other financial analyses as they arise.  

3. Planning and design consulting. In order to understand design possibilities, cost 
estimates and evaluate the two locations, we are going to need consulting support from 
outside of Village staff. An item the committee is working on is a scope of services and 
deliverables for what help is needed from a consultant/s. When this scope of services is 
complete, we will forward to the Village Board for its consideration of funding.  

4. Ongoing stakeholder participation. Throughout this continuing process, we want to 
find ways to obtain feedback and ideas from stakeholders. The UWM survey and public 
meeting was a good start, it’s important to continue to be transparent and relevant as we 
make important recommendations to the Village Board. Future stakeholder participation 
may include future Village wide print and electronic surveying. 

In order to obtain further information and analysis, we are recommending that the Village 
continue to allocate funding in its budgeting process in order to engage consultant/s and service 
provider/s to assist in analyzing the possibilities mentioned in this report. This funding will be 
useful in order for the Village to make informed decisions as the work of the committee moves 
ahead. 

The committee considers this document a progress report and wants to be in alignment with the 
original reasons for our establishment and the vision of the Village Board. I look forward to 
discussing this memo at a future meeting of the Village Board. 
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FOX POINT MUNICIPAL POOL 
PRESENTATION

BILL WOJTANOWSKI

SCOTT BRANDMEIER

AUGUST 22, 2017
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POSSIBLE POOL LOCATIONS

• EXISTING SITE

• CONSTRUCTION SEQUENCING (COMMENCE AFTER SEASON IS COMPLETE)

• SPACE CONSTRAINTS

• EASEMENT

• INDIAN CREEK

• LOCATED IN 100-YEAR FLOODPLAIN

• LONGACRE NORTH

• LARGER AREA

• USED FOR SKATING RINK

• PARKING CONCERNS

• LONGACRE SOUTH

• RELOCATION OF TENNIS COURTS AND SOCCER FIELDS

• BIOFILTRATION SWALE

• TREE CONFLICTS
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POSSIBLE POOL LOCATIONS – EXISTING LOCATION

The existing pool consists of approximately 

2.7 acres (118,000 square feet) 

• The pool makes up about 28,000 square 

feet.

• The parking lot consists of another 

31,000 square feet.  

• An easement extends through the 

driveway and along the east side of the 

parking lot to the recently constructed 

cell tower.
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POSSIBLE POOL LOCATIONS – INDIAN CREEK

Indian Creek conflicts:

• The former rink & shelter, 

current playground & tennis 

courts, and current ball 

diamond are all located within 

a 100-year floodplain.  

• Construction within a 100-year 

floodplain is strictly limited 

and is very unlikely to be 

allowed.
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POSSIBLE POOL LOCATIONS – LONGACRE NORTH

Longacre North consists of 

approximately 3.8 acres (164,000 

square feet) 

• The warming shelter is about 

5,000 square feet 

• The rink area is about 62,000 

square feet.

• This site is about 56,000 square 

feet larger than the existing site.
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POSSIBLE POOL LOCATIONS – LONGACRE SOUTH

Longacre South also consists of 

approximately 3.8 acres (164,000 square 

feet) 

• The tennis courts use about 27,000 

square feet

• The soccer fields about another 27,000 

square feet

• Parking uses about 11,000 square feet 

• The bioswale consists of about another 

11,000 square feet.  The bioswale, by 

agreement with MMSD, cannot be 

disturbed.  

• There are also many Village trees 

planted at this location.
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CONDITION OF EXISTING POOL FACILITIES AND 
SPACE LIMITATIONS

• TWO PREVIOUS REPORTS (BARRIENTOS & UWM) DETAILED CURRENT CONDITION AND SPACE LIMITATIONS 

• RENOVATION MAY BE IMPRACTICAL

• SINCE BARRIENTOS REPORT:

o EXISTING POOL FACILITIES HAVE BEEN MAINTAINED TO BE USABLE AND SAFE

o IN THE PROCESS, DETERMINED THAT OPTIONS ARE LIMITED TO UPGRADE THE EXISTING FACILITIES

o INADEQUATE SPACE AND OUTDATED OVERALL DESIGN

• FACILITY EVALUATION

o EQUIPMENT & MAINTENANCE NEEDS

o REUSABLE EQUIPMENT

o FACILITY CONCERNS (STRUCTURAL, MECHANICAL, ELECTRICAL, OPERATIONAL)

o ESTIMATED COSTS
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PARKING LOT

Parking Lot Issues:
• Surface and base are in poor 

condition requiring annual 

repairs (patches)

• Not enough space for larger 

events

• Traffic pattern causes 

congestion and mixes vehicle 

traffic with pool patron traffic 

• Poor lighting
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WATER SERVICE LATERAL AND POOL PIPING

Water Supply Lines:

• There is 200’ of 3” water 

lateral but only 20’ was 

replaced in 2010

• 180’ of old pipe runs under 

Santa Monica

• A 2” water line runs under 

the women’s dressing room, 

divider wall and the pool 

deck between the pavilion 

and the control pit

• A problem during the pool 

season would cause 

disruption of pool 

availability for an unknown 

amount of time & without 

notice
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PAVILION ROOF

The cedar shake roof may be original except for the chimney flashing and the ridge and hip boards 

which were replaced in 2012.
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NORTHWEST STAFF / MECHANICAL ROOM

Space Constraints:

• Limited space for staff and 

storage

• Water heater clearance 

must be a minimum of 3’ 

due to a fire hazard

• The water service runs 

through this room up into 

the attic area for 

distribution throughout the 

entire facility

• Only about 10% of the 

piping in the attic has been 

replaced or updated
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SOUTHWEST STAFF / ELECTRICAL ROOM

Space Constraints (con’t):

• Limited space

• Electrical panel 

clearance must be a 

minimum of 3’ and it is 

always an issue with 

staff and equipment

• Underground electrical 

conduits are believed to 

be in poor condition and 

one circuit is currently out 

of service
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POOL OFFICE

• Limited space for staff and equipment

• Concrete block contains large horizontal and 

vertical cracking

• Inadequate accommodations for computer, 

electrical, public address and communications 

systems

• Ceiling is porous and should be replaced

• The ceilings in the lobby and concessions areas 

are in need of replacement as well
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CONCESSIONS STAND

• Inadequate space for food storage and 

preparation

• Limited dry food storage space

• Sink does not meet current code because it 

does not include a large basin for pans or a 

separate basin for washing hands

(grandfathered)

• Window air conditioning is not ideal

• Ceiling is porous and in need of replacement 

(code violation)
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RESTROOMS / SHOWER ROOMS
• The restrooms are very narrow and not easily accessible for wheel 

chairs

• The shower rooms are one of the only areas that could be 

considered to be adequate in size and layout

• The floors have a rough surface to eliminate a slipping hazard but 

this makes them difficult to clean and they are currently stained
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DRESSING ROOMS / OUTDOOR

• Difficult to access by 

wheel chair

• Entry/privacy

• Deteriorating block walls

• Outdoor design is a 

problem with vandalism 
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POOL MECHANICALS & STORAGE 
ABOVE GRADE / OUTSIDE VIEW

Fenced area is 38’ x 38’ 1,444 

sq. ft. containing:

• Outside storage

• 23’ x 9’ Storage shed

• 8’ x8’ Boiler House

• 9’ x 2’ Acid storage shed

• 9,300 gal. surge tank

• (2) Main pool heaters

• (1) Wading pool heater

• Electrical Transformer

• Gas meter and piping

• 2” water supply line

• (6) 36” Main pool filters

• (1) 30”Wading pool filter

• (2) circulating pumps & debris 

strainers

• (2) Chemical controllers

• Chemical piping

• Filtration piping

• Sanitary sewer pit & pipe

NOTES: 

• Chlorine is stored outside of this area in a 

separate building

• The concrete surge tank is deteriorating near the 

pipe connections
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POOL MECHANICALS & CONTROLS
BELOW GRADE / INSIDE VIEW
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POOL MECHANICALS / EXISTING DESIGN ISSUES

• The chlorine storage building is outside of the fenced area

• There is a large sanitary sewer pipe in the pool control pit
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POOL MECHANICALS / MAIN POOL FILTERS
BENEATH THE STORAGE SHED

• Six large 36” main pool filters are 

located beneath the floor of the 

storage shed

• Access for routine maintenance is 

very difficult

• The floor to ceiling height is less than 

5’

• The storage shed floor would have 

to be cut open in order to replace 

any of these filters because the shed 

was built on top of them
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ALUMINUM POOL STRUCTURES

• Both pools are made 100% of aluminum

• The aluminum shells and paint are in relatively good condition

• Both pools require repainting every 4-6 years

• The diving well does not meet current pool construction standards for a 

diving board of any type (grandfathered)

Village Board Agenda Pckt-11/14/17 
Page 23 of 143



MAIN POOL STRUCTURE

• The southeast pool wall is 

bowed and getting worse 

by the season – assumed 

to be a wall support 

failure or external 

pressure issue

• The original pool water 

piping was abandoned in 

1994 and replaced by 

PVC piping inside of the 

return gutter which 

affects circulation 

throughout the entire pool
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WADING POOL STRUCTURE
• The wading pool aluminum structure is in relatively good condition

• The wading pool is slowly losing water most likely through broken skimmers 

and/or main drain mounts (this will need to be addressed before next 

season)
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CONCRETE POOL DECK
• The concrete pool deck is in poor condition with rough surfaces, cracks 

and uneven joints

• The concrete block partition walls in the dressing areas are sitting on 

top of the concrete deck making replacement extremely difficult or 

requiring replacement of the walls

• The deck must remain suitable for barefoot traffic
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CONCRETE POOL DECK
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EQUIPMENT THAT COULD BE CONSIDERED FOR 
SALVAGE OR REUSE

• WATER HEATERS (2) (2015)

• MAIN POOL HEATERS (2) (2016)

• MAIN POOL PUMP (2016)

• MAIN POOL FILTERS (6) (2002)

• WADING POOL HEATER (2015)

• WADING POOL PUMP (2015)

• WADING POOL FILTER (1999)

NOTES:

• Equipment is specifically designed for use with the existing 

pools and may not work on a different style or design of 

pool or pools.

• Some things that must be considered are current pool 

construction codes, pool capacity and design features such 

as zero-depth-entry pools and/or any type of water 

attraction which will determine the required flow rates for 

pump and heater sizing.

• The automated water-level and chemical control systems 

are beyond their service life and should not be considered 

for salvage or reuse.
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EQUIPMENT THAT COULD BE CONSIDERED FOR SALVAGE OR 
REUSE
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COST ESTIMATES

• UWM STUDENTS – PROVIDED A RANGE OF $2.1 MILLION TO $8.7 MILLION FOR A NEW FACILITY

• $2.1 MILLION BASED ON BARRIENTOS’ ESTIMATE FROM APPROXIMATELY 10 YEARS EARLIER, 

UPDATED FOR INFLATION

• $8.7 MILLION BASED ON HOYT PARK POOL UPDATED FOR INFLATION

• REHABILITATION MAY BE A COSTLY OPTION WITH LITTLE BENEFIT (IN EXCESS OF $1.0 MILLION)

• SUGGEST CONSTRUCTING YEAR ROUND TYPE FACILITY – POOL, COMMUNITY CENTER, SENIOR 

CENTER, SKATING RINK – MAY PUSH COST TOWARD $3.5 TO $4.0 MILLION (VERY ROUGH 

ESTIMATE)
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VILLAGE OF FOX POINT 
SPECIAL VILLAGE BOARD MEETING  

TUESDAY, OCTOBER 10, 2017 
 

1 

A meeting of the Fox Point Village Board was held on Tuesday, October 10, 2017 in 1 
Conference Room, 7200 N. Santa Monica Boulevard. President Frazer called the meeting to order at 2 
7:00 p.m. President Frazer asked the Village Clerk to take roll call. The Village Board present 3 
included:  4 

  5 
Village President Douglas H. Frazer 6 

Trustee Eric Fonstad 7 
Trustee Bill Kravit 8 

Trustee Greg Ollman 9 
Trustee Liz Sumner 10 
Trustee Marty Tirado 11 

 12 
Absent-Trustee Christine Symchych 13 

 14 
Also present were Village Manager Scott Botcher, Assistant Village Manager Michael 15 

Pedersen, Public Works Director Scott Brandmeier, and Village Clerk Kelly Meyer. 16 
  17 
Notice of the meeting was provided to the North Shore Now and to all others as required by 18 

State open meetings laws and posted on the official bulletin board at 7200 N Santa Monica 19 
Boulevard, as well as the village website at www.villageoffoxpoint.com, as per 2015 Wisconsin Act 79 20 
and as described in Village Ordinance Chapter 116-2, 116-2(C). 21 
 22 
Persons desiring to be heard 23 
 24 
Shirani Matugama, 8307 N. Greenvale Road 25 
 Ms. Matugama objected to any development of the 8311 North Greenvale Road substandard 26 
and non-conforming lot. Ms. Matugama’s concerns are the lot will negatively impact the health, safety 27 
and well-being of members of the community, as well as cause property damage and depreciate the 28 
surrounding property values. Ms. Matugama requests that the village not permit any development and 29 
resolve the situation swiftly [Exhibit 1-submitted letters and 4 photos]. 30 
 31 
Jim Marks, 8310 North Poplar Drive 32 
 Mr. Marks’ property abuts the vacant lot at 8311 North Greenvale Road. His concern was 33 
potential development on the lot located at 8311 North Greenvale Road. Development would impact 34 
the outlying lots by narrowing the water flow. Mr. Marks asked the Village Board to consider all of the 35 
effects and keep the residents informed.  36 
 37 
Donald Polacheck, 8326 North Poplar Drive 38 
 Mr. Polacheck’s concerns were the natural water flow he observed for 63 years from his home 39 
on Poplar Drive; water flow normally runs through the vacant lot at 8311 North Greenvale Road. He 40 
commented that it would be a mistake to change the water flow pattern with development. 41 
 42 
Myra Van Uxem, 8325 North Greenvale Road 43 
 Ms. Van Uxem has lived at 8325 North Greenvale Road for 43 years this fall.  She noted her 44 
concern was for any new property lot owner who has purchased the lot at 8311 North Greenvale 45 
Road being unaware of the lot’s history. Ms. Van Uxem stated she is opposed to any development on 46 
this property. 47 
 48 
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VILLAGE OF FOX POINT 
SPECIAL VILLAGE BOARD MEETING  

TUESDAY, OCTOBER 10, 2017 
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 Without objection, President Frazer suspended the rules to permit Director of Public Works 49 
Scott Brandmeier to clarify and give a brief update on the North Greenvale Road lot. 50 
 51 
 Hearing no other comments, public comment was closed by President Frazer. 52 
 53 
Committee Reports – Plan Commission 54 
 55 
 President Frazer gave a brief report regarding the Plan Commission’s review and 56 
recommendation of Certified Survey Map which includes a proposed land combination of two parcels 57 
submitted by applicants Elizabeth and David Sadoff, located at 7855 North Club Circle. President 58 
Frazer noted standard conditions were established and accepted by the applicant. 59 
 60 
 President Frazer also gave a brief report concerning the Plan Commission’s consideration and 61 
recommendation of the Conditional Use Permit for Elvia’s Arte, 333 W. Brown Deer Road, Suite N to 62 
open an art gallery. 63 
 64 
 Applicant Elvia’s Arte Elvia Savage, 6953 North Barnett Lane was present to provide 65 
information and answer questions. 66 
 67 
 Hearing no public comment, President Frazer closed public comment and moved to the 68 
Consent Agenda. 69 
 70 
Consent Agenda 71 
 72 

a. Approve the minutes of the September 12, 2017 Village Board meeting. 73 
 74 

b. Approve the minutes of the October 4, 2017 Special Village Board meeting. 75 
 76 

c. Adopt the Preliminary Resolution Declaring Intent to Levy Special Assessment Under 77 
Municipal Police Power Pursuant to Sec. 66.0703, Stats. for sanitary sewer lateral 78 
improvements made in Sanitary Sewer Basin Nos. 2, 6 and 8. 79 
 80 

d. Accept Change Order No. 1 from Wachtel Tree Science in the amount of $5,000 for additional 81 
general forestry activities and authorize the Village President and Village Clerk/Treasurer to 82 
sign the change order per the Director of Public Works’ memorandum dated October 4, 2017. 83 
 84 

e. Accept Change Order No. 1 from Wachtel Tree Science in the amount of $6,000 for additional 85 
Emerald Ash Borer (EAB) Initiative activities and authorize the Village President and Village 86 
Clerk/Treasurer to sign the change order per the Director of Public Works’ memorandum dated 87 
October 4, 2017. 88 
 89 

f. Accept the quote of Voss’ Treemendous Tree Service in an amount not to exceed $35,000 for 90 
the removal of the ash trees and treatment of stumps in the Village in accordance with the EAB 91 
Initiative Tree Removal Program and authorize the Village President and Village 92 
Clerk/Treasurer to sign the contract per the Village Forester’s memorandum dated October 3, 93 
2017. 94 
 95 

Village Board Agenda Pckt-11/14/17 
Page 32 of 143



VILLAGE OF FOX POINT 
SPECIAL VILLAGE BOARD MEETING  

TUESDAY, OCTOBER 10, 2017 
 

3 

g. Grant a Conditional Use Permit to Elvia’s Arte, 333 W Brown Deer Road (Audubon Court 96 
Shopping Center) Suite N and authorize the Village President and Village Clerk/Treasurer to 97 
sign the Conditional Use Order. 98 
 99 

h. Approve the Land Combination and Certified Survey Map submitted by applicant Elizabeth and 100 
David Sadoff for the property located at 7855 North Club Circle, upon all terms and conditions 101 
recommended by the Village Plan Commission. 102 
 103 

i. Discussion and action regarding Resolution of Commendation and  Appreciation  for former 104 
Fox Point Audit Committee member Terry D. Rindt. 105 

 106 
j. Discussion and action regarding Resolution of Commendation and  Appreciation  for former 107 

Fox Point Board of Appeals Chairman Jonathan Margolies. 108 
 109 
k. Discussion and action regarding Resolution of Commendation and  Appreciation  for former 110 

Fox Point Board of Appeals member Robert Schley. 111 
 112 
l. Discussion and action regarding Resolution of Commendation and  Appreciation  for former 113 

Fox Point Building Board member Gerald Hussin. 114 
 115 
m. Discussion and action regarding Resolution of Commendation and  Appreciation  for former 116 

Fox Point Ethics Board member Mark Ratke. 117 
 118 
n. Discussion and action regarding Resolution of Commendation and  Appreciation  for former 119 

Fox Point Water/Sewer Utility Committee member John Mayer. 120 
 121 
o. Discussion and action regarding Resolution of Commendation and  Appreciation  for former 122 

Fox Point Water/Sewer Utility Committee Saeed Karshenas. 123 
 124 
p. Discussion and action regarding Resolution of Commendation and  Appreciation  for former 125 

Fox Point Water/Sewer Utility Committee member John Delwiche. 126 
 127 

q. Confirm President Frazer’s appointment of Bruce Weiss, M.D. to fill vacancy of Bill Warner as 128 
the village representative to the North Shore Health Department.  129 
 130 

r. Approve Payment of the Bills in the amount of $804,684.82 for the period September 1, 2017 131 
through September 30, 2017 per the report submitted by the Village Manager. 132 

 133 
 Trustee Fonstad requested agenda item 4g be removed from the consent agenda. Trustee 134 
Sumner requested agenda item 4d be withdrawn from the consent agenda. 135 

 136 
 On motion of President Frazer, seconded by Trustee Fonstad and carried 137 
unanimously, the Village Board approved the consent agenda, as noticed and as 138 
amended with the removal of items 4d and 4g.  139 

 140 
 141 
 142 
 143 
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Accept Change Order No. 1 from Wachtel Tree Science in the amount of $5,000 for additional 144 
general forestry activities (4d) 145 
 146 

 On motion of Trustee Sumner, seconded by Trustee Ollman, and carried 147 
unanimously, the Village Board accepted Change No. 1 from Wachtel Tree Science in 148 
the amount of $5,000 for additional general forestry activities and authorized the Village 149 
President and Village Clerk/Treasurer to sign the change order per Director of Public 150 
Works’ memorandum dated October 4, 2017.   151 

 152 
Grant a Conditional Use Permit to Elvia’s Arte, 333 W Brown Deer Road (Audubon Court 153 
Shopping Center) Suite N (4g) 154 
 155 

 On motion of Trustee Fonstad, seconded by President Frazer, and carried 156 
unanimously, the Village Board grant the Conditional Use Permit to Elvia’s Arte 333 W 157 
Brown Deer Road with the Conditional Use Order amended to state, upon prior 158 
approval, any modifications to the days and hours be submitted to the Village Manager 159 
for approval.  160 

 161 
Resolution of Condolence and Appreciation of Former Trustee Bill Warner 162 
 163 
 President Frazer and Village Trustees offered their condolences and said a few words in 164 
commemoration of former Trustee Bill Warner who passed away on September 15, 2017.   165 
 166 

 On motion of President Frazer, seconded by Trustee Fonstad, and carried 167 
unanimously, the Village Board adopted the Resolution of Condolence and Appreciation 168 
of Former Trustee Bill Warner.  169 

 170 
Future Agenda Items 171 
 172 

 On motion of Trustee Sumner, seconded by President Frazer, and carried 173 
unanimously, the Village Board on an upcoming agenda will revisit, discuss and 174 
possibly act on potential Fox Point Village Board compensation. 175 

 176 
Announcements 177 

 178 
 Village Manager Scott Botcher announced the Fox Point Village Board compensation can be 179 
discussed at the upcoming 2018 Village Budget Workshop meeting. 180 
 181 
Adjourn 182 

 183 
 On motion of President Frazer, seconded by Trustee Kravit and carried 184 
unanimously, the Village Board adjourned the Village Board meeting at 7:36 p.m.  185 
 186 

Respectfully submitted, 187 
 188 
 189 

        190 
Kelly A. Meyer 191 
Village Clerk/Treasurer 192 
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The Village of Fox Point held a Budget Workshop on October 25, 2017 in Schwemer 

Hall, 7200 N. Santa Monica Blvd., beginning at 7:00 p.m.  Roll call was taken; members of the 
Village Board present included: 

 
Village President Douglas H. Frazer 

Trustee Eric Fonstad 
Trustee Greg Ollman 
Trustee Liz Sumner 

Trustee Christine Symchych 
Trustee Marty Tirado 

Absent-Trustee Bill Kravit 
 

Also present were Village Manager Scott Botcher, Director of Public Works Scott 
Brandmeier, Police Chief Chris Freedy, North Shore Library Director Susan Draeger-Anderson 
and Village Clerk/Treasurer Kelly Meyer. 

 
Notice of the meeting was provided to the North Shore Now and to all others as 

required by State open meetings laws and posted on the official bulletin boards. 
 
Review and Discussion of the 2018 Village of Fox Point Proposed Budget 

 
Village Manager Scott Botcher presented a PowerPoint of the 2018 Village of Fox Point 

Proposed Budget, including a brief overview of the 2018 Proposed Executive Budget binder. 
Public Works Director Scott Brandmeier presented the 2018 Public Works Proposed Budget. 
 
Adjourn 
 

On motion of President Frazer, seconded by Trustee Symchych, and carried 
unanimously, the Board adjourned at 9:55 p.m.  

 
 
 
Respectfully submitted, 
 

 
 
Kelly A. Meyer 
Village Clerk/Treasurer 
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 Conditional Use Order     
  
 

WHEREAS, an application has been filed by J.K. Lee Black Belt Academy (hereinafter 
"Applicant"); and 
 
 WHEREAS, the Applicant is requesting that a conditional use permit be granted pursuant to the 
Zoning Ordinance of the Village of Fox Point for land described as 6838 North Santa Monica Boulevard, 
Fox Point, Wisconsin, as further described on Exhibit A attached hereto and incorporated herein 
(hereinafter "Subject Property"). 
 
 NOW, THEREFORE, the Village of Fox Point Village Board, upon consideration of thoughts 
expressed by all persons heard at the Village Board meeting in this matter, upon consideration of the 
recommendation from the Plan Commission, and following all necessary study and investigation, having 
given the matter due consideration, hereby ORDERS AS FOLLOWS:  Commencing upon the date 
hereof, the Applicant is hereby granted a conditional use permit, subject to initial and continued 
compliance with each and every one of the following conditions, restrictions and limitations. 
 
1. Use Restricted.  J.K. Lee Black Belt Academy currently operates a martial arts studio teaching martial 

arts, life skills and character enrichment, and such use is hereby authorized to continue. The current 
application requests authorization to modify the interior of the building unit, which is hereby 
granted. Current hours of operation are Monday through Friday from 9:00 AM until 9:00 PM and 
Saturday from 8:30 AM until 3:30 PM. 
                 

2. Presentation Compliance.  All of the Applicant’s plans, specifications, terms and representations 
as submitted with the application, or in support thereof, or as represented to the Village Board in 
the course of the approval process, are specifically incorporated herein and made a part hereof by 
reference, and the use of the subject property shall be in substantial conformance with the same 
except as further restricted or modified herein. 

 
3. Not Transferable. This conditional use permit is granted to the Applicant and shall not be 

transferred or assigned without the Village Board’s prior written consent, which may only be 
granted following the Village Board’s receipt of a recommendation from the Plan Commission. 

 
4. Applicant and Owner Agreement.  As a condition precedent to the issuance of the conditional use 

permit, the owner of the Subject Property shall approve the issuance of this conditional use permit 
upon the terms and conditions described herein in writing, and the Applicant is required to accept 
the terms and conditions of the same in its entirety in writing. 

 
5. Other Uses Prohibited.  Any use not specifically listed as permitted shall be considered to be 

prohibited except as may be otherwise specifically provided herein.  In case of a question as to 
whether a use is permitted, the question shall be submitted to the Plan Commission for 
recommendation to the Village Board, and then to the Village Board for determination. 

 
6. No Nuisances, and Compliance with Applicable Laws.  No use is hereby authorized unless the use 

is conducted in a lawful, orderly and peaceful manner.  Nothing in this order shall be deemed to 
authorize any public or private nuisance or to constitute a waiver, exemption or exception to any 
law, ordinance, order or rule of either the municipal governing body, the County of Milwaukee, 
the State of Wisconsin, the United States of America or other duly constituted authority, except 
only to the extent that it authorizes the use of the subject property above described in any specific 
respects described herein.  This order shall not be deemed to constitute a building permit, nor shall 
this order constitute any other license or permit required by Village ordinance or other law.   

 
7. Subject Property Only.  This conditional use hereby authorized shall be confined to the Subject 

Property described, without extension or expansion other than as noted herein. 
 
8. Abandonment.  Should the permitted conditional use be abandoned in any manner, or discontinued 

in use for twelve (12) months, or continued other than in strict conformity with the conditions of 
the original approval, or should the Applicant be delinquent in payment of any monies due and 
owing to the Village, or should a change in the character of the surrounding area or the use itself 
cause it to be no longer compatible with the surrounding area or for similar cause based upon 
consideration of public health, safety or welfare, the conditional use may be terminated by action 
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of the Village Board following receipt of a recommendation from the Plan Commission and after 
the Village Board holds a public hearing in the matter. 

 
9. Amendments.  Any change, addition, modification, alteration and/or amendment of any aspect of 

this conditional use, including but not limited to an addition, modification, alteration, and/or 
amendment to the use, premises (including but not limited to any change to the boundary limits of 
the Subject Property), structures, lands or owners, other than as specifically authorized herein, 
shall require a new permit and all procedures in place at the time must be followed. 

 
10. Plan Amendments.  Unless this conditional use permit expressly states otherwise, plans that are 

specifically required by this conditional use order may be amended (a) without separate approval 
in the limited circumstances described in Section 14.19(11) of the Village Code; or (b) by the 
Village Board upon receipt of a recommendation from the Plan Commission if the Village Board 
finds the plan amendment to be minor and consistent with the conditional use permit.  Any change 
in any plan that the Village Board, in its sole discretion, finds to be substantial shall require a new 
permit, and all procedures in place at the time must be followed. 

 
11. Severability.  Should any paragraph or phrase of this conditional use permit be determined by a 

Court to be unlawful, illegal or unconstitutional, said determination as to the particular phrase or 
paragraph shall not void the rest of the conditional use and the remainder shall continue in full 
force and effect. 

 
12. Most Restrictive Applies.  If any aspect of this conditional use permit or any aspect of any plan 

contemplated and approved under this conditional use is in conflict with any other aspect of the 
conditional use or any aspect of any plan of the conditional use, the more restrictive provision 
shall be controlling as determined by the Plan Commission.  

 
13. Prior Conditional Use Permits Terminated.  Unless stated otherwise herein or in the documents 

incorporated herein, all conditional use permits previously granted for the Subject Property, if any, 
shall be automatically terminated without further action of the Village Board immediately 
following full satisfaction of all conditions precedent to this conditional use order taking effect. 

 
14. Payment of fees.  Applicant shall, on demand, reimburse the Village for all costs and expenses of 

any type that the Village incurs in connection with this conditional use order including the cost of 
professional services incurred by the Village (including engineering, legal, planning and other 
consulting fees) for the review and preparation of required documents or attendance at meetings or 
other related professional services for this application, as well as to enforce the conditions in this 
conditional use order due to a violation of these conditions. 

 
15. Payment of Taxes and Charges.  Any unpaid bills owed to the Village by the Subject Property 

Owner or his or her tenants, operators or occupants, for reimbursement of professional fees; or for 
personal property taxes; or for real property taxes; or for licenses, permit fees or any other fees 
owed to the Village; shall be placed upon the tax roll for the Subject Property if not paid within 
thirty (30) days of billing by the Village, pursuant to Section 66.0627, Wisconsin Statutes.  Such 
unpaid bills also constitute a breach of the requirements of this conditional use order,that is subject 
to all remedies available to the Village, including possible cause for termination of the conditional 
use order. 

 
16. Conditions Shown in Minutes Incorporated.  All conditions of approval imposed by duly adopted 

motion of the Village Board in its consideration of the Applicant’s application, as noted in the 
Minutes of the Village Board meeting at which approval was granted, are specifically incorporated 
herein by reference. 

 
17. The Applicant is obligated to file with the Village Clerk a current mailing address and current 

phone number at  which the Applicant can be reached, which must be continually updated by 
the Applicant if such contact information should change, for the duration of this conditional 
use.  If the Applicant fails to maintain such current contact information the Applicant thereby 
automatically waives notice of any proceedings that may be commenced under this conditional 
approval, including proceedings to terminate this conditional use. 

 
 
 Let copies of this order be filed in the permanent records of the Village Board for the Village of 
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Fox Point, and let copies be sent to the proper Village of Fox Point authorities and the Applicant and 
Owner. 
 
Signed this        day of      _______, 2017, nunc pro tunc the ___ day of  November 2017. 
 

BY THE FOX POINT VILLAGE BOARD:    
 
 
 

         
Douglas H. Frazer, Village President  

 
 
  

 
Attest: 
 
 
   
Kelly A. Meyer, WCMC, Village Clerk/Treasurer     
 
 

APPROVAL 
 
 
I hereby approve the issuance of this Conditional Use Permit to the Applicant on the terms and conditions described 
herein. 
 
 Dated this    day of     , 2017. 
 
 
      SUBJECT PROPERTY OWNER    
     
 
      ____________________________ 
 
 
      By:_________________________ 
       Authorized Signatory 
 
                                                                              Title: _______________________     
  

 
ACCEPTANCE 

 
 
I hereby accept the terms and conditions of this Conditional Use in its entirety. 
 
 Dated this     day of      , 2017. 
 
      APPLICANT:   

 
 

By: ____________________________ 
       Authorized Signatory 
 
      Title:_________________________                                                                    
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STATE OF WISCONSIN            VILLAGE OF FOX POINT        MILWAUKEE COUNTY 

RESOLUTION NO. ______ 

FINAL RESOLUTION TO LEVY SPECIAL ASSESSMENTS  
UNDER MUNICIPAL POLICE POWER  

PURSUANT TO SECTION 66.0703, STATS. 
 

 WHEREAS, on or about October 10, 2017, the Village Board of the Village of Fox 
Point adopted a preliminary resolution declaring its intent to levy special assessments 
with regard to the public work and improvements in the Assessment District described 
herein; and 
 
 WHEREAS, the public work and improvements at issue are described as follows: 
 

Wastewater collection system improvements, 
including but not limited to planning, design, construction, 

materials, labor and equipment to repair or replace defective 
or failing sanitary sewer or replace laterals 

and eliminate clear water connections to the 
Village sanitary sewer system 

 
 WHEREAS, the property to be assessed is identified in Exhibit A attached hereto 
and incorporated herein by reference, which shall constitute the assessment district; 
and  

 
 WHEREAS, the Village Board of the Village of Fox Point finds that the 
assessments described in the report of the Village Director of Public Works to be just 
and reasonable and the amount of the assessments does not exceed the benefits to the 
property owners in the Assessment District; and 
 
 WHEREAS, property owners within the Assessment District have waived special 
assessment notices and hearings in this matter, pursuant to written waivers that have 
been received by the Village of Fox Point Village Clerk/Treasurer; and 
 
 WHEREAS, the Village Board of the Village of Fox Point finds it to be just and 
reasonable to allow payment to be made in three equal annual installments, with 3 
percent annual interest; and 
 
 NOW, THEREFORE, the Village Board of the Village of Fox Point, Milwaukee 
County, Wisconsin, DO HEREBY RESOLVE as follows: 
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SECTION 1: FINAL ASSESSMENTS.   
 

1. The report of the Village Director of Public Works, a copy of which is on 
file in the office of the Village Clerk/Treasurer and incorporated by 
reference herein as if fully set forth herein, is adopted and approved. 
 

2. The Village Director of Public Works, if not previously done, shall advertise 
for bids and supervise construction of the improvements in accordance 
with the report hereby adopted. 
 

3. Payment for the improvements shall be made in part by assessing the 
properties benefitted as indicated in the Village Engineer’s report, within 
the Assessment District described herein. 
 

4. Assessments shown on the Village Engineer’s report represent an 
exercise of the Village police power and have been determined on a 
reasonable basis and are hereby confirmed in the amounts shown in the 
report. 
 

5. Assessments may be paid in cash or in three equal annual installments to 
the Village Clerk/Treasurer.  Installment payments shall bear interest at a 
rate of 3 percent per annum on the unpaid balance.  All assessments or 
installments which are not paid by November 10th of the year in which they 
come due shall be extended upon the tax roll as a special assessment 
and collected in the same manner as real estate taxes.  Installments of 
assessments not paid when due shall bear an additional 10 percent 
administrative fee on the amount due prior to being transferred to the tax 
roll. 
 

6. If a tax certificate is issued under Wisconsin Statutes Section 74.57 for 
property that is subject to an installment payment obligation, the Village 
Board may provide that the amounts of any such unpaid special 
assessment are due on the date that the tax certificate is issued and are 
payable as are other delinquent special assessments for any money 
received under Wisconsin Statutes Sections 75.05 or 75.36.   
 

7. The Village Clerk/Treasurer shall publish this resolution as a Class 1 
notice under Chapter 985, Wisconsin Statutes, and mail a copy of this 
resolution and a statement of the final assessment against the benefitted 
property together with notice of installment payment privileges to the 
owners of every property that appears in the assessment roll whose post 
office address is known or can with reasonable diligence be ascertained.   
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SECTION 2:  SEVERABILITY. 

The several sections of this resolution are declared to be severable.  If any 

section or portion thereof shall be declared by a court of competent jurisdiction to be 

invalid, unlawful or unenforceable, such decision shall apply only to the specific section 

or portion thereof directly specified in the decision, and shall not affect the validity of any 

other provisions, sections or portions thereof of the resolution.  The remainder of the 

resolution shall remain in full force and effect.  Any other resolutions whose terms are in 

conflict with the provisions of this resolution are hereby repealed as to those terms that 

conflict. 

SECTION 3: EFFECTIVE DATE. 

This resolution shall take effect immediately upon passage and posting or 

publication as provided by law. 

Dated this _____ day of _______________________, 2017. 

      VILLAGE OF FOX POINT 
 
 
      ___________________________________ 
      Douglas H. Frazer, Village President 
 
ATTEST: 
 
 
_________________________________________ 
Kelly A. Meyer, Village Clerk/Treasurer  
 

Published and/or posted this _____ day of ________________________, 2017. 

C:\MyFiles\Fox Point\Special Assessment\Special Assessments Per 66.0703 Res (final) 11.1.17.docx 
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MEMORANDUM 

To:  Plan Commission 
  VILLAGE OF FOX POINT 
 
From:  Eric J. Larson 
  ARENZ, MOLTER, MACY, RIFFLE & LARSON, S.C. 
 
Date:  June 29, 2017 
 
Re:  Certified Survey Map  

Dunwood Redevelopment Site 
  Recommended Conditions of Approval 
 
 
 It is my understanding that the above-noted matter will be on the upcoming Plan 
Commission agenda for discussion and action.  I have had an opportunity to carefully 
consider this matter. 
 
 If the Plan Commission decides to recommend to the Village Board approval of 
the CSM, I recommend that the following action be taken and conditions be included in 
such action: 
 
 The Plan Commission for the Village of Fox Point hereby recommends to the 
Village Board for the Village of Fox Point that the above-noted CSM be approved 
subject to the following conditions: 

1. Rezoning Conditions.  This approval is subject to the Developer and Property 
Owner satisfying all conditions imposed by the Village of Fox Point Village Board 
in their approval of the Planned Development Overlay rezoning that was granted 
concerning a portion of the Subject Property on or about June 13, 2017, which 
conditions are incorporated herein by reference, prior to commencing 
construction of any improvement, whether public or private, or site development 
or recording of CSM, whichever is earlier. 
 

2. Final CSM.  The Plan Commission recommends that the Village Board find per 
Section 738-8 of the Village Code that literal application of the requirement of the 
Village Code for a preliminary and final CSM would result in unnecessary and 
undue hardship in this case, and that it is consistent with the intent of Chapter 
738 of the Village Code to waive the two submittal process so that substantial 
justice may be done and the public interest secured.  This is appropriate because 
this is primarily an adjustment of a lot line between existing lots, the development 
issues have been duly considered in conjunction with a rezoning process, the 
land division is clearly demonstrated by the current submittal, and there is 
nothing to be gained by requiring another submittal.  The Plan Commission 
recommends that the above-noted CSM be deemed to be the final land division 
map.  
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3. Signatory Confirmation.  Subject to the property owners submitting proof to the 

satisfaction of the Village Manager that all parties having an interest in the 
subject properties are signatories on the CSM, including all property owners and 
mortgagees, or the CSM being modified to include such signatories. 
 

4. Staff and Governmental Approval. Subject to the Subject Property Owner 
satisfying all comments, conditions and concerns of the Village Engineer/Director 
of Public Works, the Village Manager and all reviewing, objecting and approving 
bodies in regard to the Certified Survey Map, and obtaining all necessary permits 
and approvals, prior to commencing construction of any improvement, whether 
public or private, or site development or recording the Certified Survey Map, 
whichever is earlier. 
 

5. Professional Fees.  The Subject Property Owner shall, on demand, reimburse 
the Village for all costs and expenses of any type that the Village incurs in 
connection with this development, including the cost of professional services 
incurred by the Village (including engineering, legal, planning and other 
consulting fees) for the review and preparation of required documents or 
attendance at meetings or other related professional services for this application, 
as well as to enforce the conditions in this conditional approval due to a violation 
of these conditions. 
 

6. Payment of Charges.  Any unpaid bills owed to the Village by the Subject 
Property Owner or his or her tenants, operators or occupants, for reimbursement 
of professional fees (as described above); or for personal property taxes; or for 
real property taxes; or for licenses, permit fees or any other fees owed to the 
Village; shall be placed upon the tax roll for the Subject Property if not paid within 
thirty (30) days of billing by the Village, pursuant to Section 66.0627, Wisconsin 
Statutes.  Such unpaid bills also constitute a breach of the requirements of this 
conditional approval, that is subject to all remedies available to the Village, 
including possible cause for termination of the conditional approval. 
 

7. Three Years to Satisfy Conditions.  Subject to the Developer and Owner 
satisfying all of the aforementioned conditions within three years of the Village 
Board adopting this conditional approval, unless extended by the Village Board. 

Please let me know if you have any questions or concerns.  Thank you. 
 
       -- Eric 
 
cc: Scott Botcher, Village Manager 
 Kelly Meyer, Village Clerk 
 Scott Brandmeier, Director of Public Works 
B:\MyFiles\FoxPt\Dunwood Redevelopment\PC.memo.06-29-17 
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November 7, 2017  

Weed Ordinance 

Ordinance Version A 

SECTION I  Chapter 670 of the Village of Fox Point Village Code entitled, “Offenses 
Against Public Peace, Safety and Welfare,” Article VII entitled “Health and Sanitation,” Section 670-
28 entitled “Adoption of state weed law,” is hereby repealed and re-created as follows: 

§ 670-28 Adoption of state weed law. 
 

A. Section 23.235, Nuisance weeds, § 66.0407, Noxious weeds, and § 66.0517, Weed 
Commissioner, Wis. Stats., are hereby adopted and by reference made a part of this section 
as if fully set forth. Any action required to be performed or prohibited by said sections of 
the Wisconsin Statutes is required or prohibited by this section. Any future amendments, 
revisions or modifications of said sections of the Wisconsin Statutes are intended to be 
made part of this section. A copy of said sections of the statutes of the State of Wisconsin 
and any future amendments thereto shall be kept on file in the office of the Village 
Clerk/Treasurer or elsewhere in Village offices in the Village Hall, providing such copy is 
at all times readily available to the Village Clerk/Treasurer. 
 

B. Pursuant to § 66.0404(1)(b), Wis. Stats., the Village hereby declares the following 
additional noxious weeds within the Village of Fox Point: 
 

(i.) Garlic mustard (Alliaria petiolate) 
(ii.) Common buckthorn (Rhamnus cathartica) 

 
C. Violations of this section shall be subject to enforcement or prosecution as provided in § 1-

4 of the Village Code. 
 

 
 
Ordinance Version B 

 

SECTION I  Chapter 670 of the Village of Fox Point Village Code entitled, “Offenses 
Against Public Peace, Safety and Welfare,” Article VII entitled “Health and Sanitation,” Section 670-
28 entitled “Adoption of state weed law,” is hereby repealed and re-created as follows: 

§ 670-28 Adoption of state weed law and designation of additional unwelcome weeds 
 

A. Section 23.235, Nuisance weeds, § 66.0407, Noxious weeds, and § 66.0517, Weed 
Commissioner, Wis. Stats., are hereby adopted and by reference made a part of this section 
as if fully set forth. Any action required to be performed or prohibited by said sections of 
the Wisconsin Statutes is required or prohibited by this section. Any future amendments, 
revisions or modifications of said sections of the Wisconsin Statutes are intended to be 

Village Board Agenda Pckt-11/14/17 
Page 103 of 143



made part of this section. A copy of said sections of the statutes of the State of Wisconsin 
and any future amendments thereto shall be kept on file in the office of the Village 
Clerk/Treasurer or elsewhere in Village offices in the Village Hall, providing such copy is 
at all times readily available to the Village Clerk/Treasurer. 
 

B. The Village hereby declares the following additional weeds unwelcome within the Village 
of Fox Point: 
 

(i.) Garlic mustard (Alliaria petiolate) 
(ii.) Common buckthorn (Rhamnus cathartica) 

The Village directs persons owning, occupying, or controlling land to take reasonable 
measures to control or destroy the enumerated unwelcome weeds. The weed commissioner 
is authorized to investigate the existence of unwelcome weeds in his or her district. 
 

C. Violations of this section shall be subject to enforcement or prosecution as provided in § 1-
4 of the Village Code. 
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66.0407 Noxious weeds.
(1) In this section: 

(a) “Destroy" means the complete killing of weeds or the killing of weed plants above the 
surface of the ground by the use of chemicals, cutting, tillage, cropping system, pasturing 
livestock, or any or all of these in effective combination, at a time and in a manner as will 
effectually prevent the weed plants from maturing to the bloom or flower stage. 

(b) “Noxious weed" means Canada thistle, leafy spurge, field bindweed, any weed designated 
as a noxious weed by the department of natural resources by rule, and any other weed 
the governing body of any municipality or the county board of any county by ordinance or 
resolution declares to be noxious within its respective boundaries.

(3) A person owning, occupying or controlling land shall destroy all noxious weeds on the land. 
The person having immediate charge of any public lands shall destroy all noxious weeds on 
the lands. The highway patrolman on all federal, state or county trunk highways shall 
destroy all noxious weeds on that portion of the highway which that highway patrolman 
patrols. The town board is responsible for the destruction of all noxious weeds on the town 
highways. 

(4) The chairperson of each town, the president of each village and the mayor or manager of 
each city may annually on or before May 15 publish a class 2 notice, under ch. 985, that 
every person is required by law to destroy all noxious weeds, as defined in this section, on 
lands in the municipality which the person owns, occupies or controls. A town, village or city 
which has designated as its official newspaper or which uses for its official notices the same 
newspaper as any other town, village or city may publish the notice under this subsection in 
combination with the other town, village or city. 

(5) This section does not apply to Canada thistle or annual noxious weeds that are located on 
land that the department of natural resources owns, occupies or controls and that is 
maintained in whole or in part as habitat for wild birds by the department of natural 
resources. 

History: 1975 c. 394 s. 12; 1975 c. 421; Stats. 1975 s. 66.96; 1983 a. 112, 189; 1989 a. 56 s. 258; 
1991 a. 39, 316; 1997 a. 287; 1999 a. 150 ss. 617 to 619; Stats. 1999 s. 66.0407; 2009 a. 55.
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23.235 Nuisance weeds.
(1) DEFINITIONS. In this section: 

(a) “Nuisance weeds" means purple loosestrife or hybrids thereof and multiflora rose. 
(b) “Purple loosestrife" means any nonnative member of the genus Lythrum. 

(2) PROHIBITION. Except as provided in sub. (3m), no person may sell, offer for sale, distribute, 
plant, or cultivate any multiflora rose or seeds thereof. 

(2m) CONTROL EFFORTS.
(a) Under the program established under s. 23.22, the department shall make a reasonable 

effort to develop a statewide plan to control purple loosestrife on both public and private 
lands, as provided in this subsection. 

(b) The department shall make a reasonable effort to implement control and quarantine 
methods on public lands as soon as practicable. The department shall make a reasonable 
effort to employ the least environmentally harmful methods available that are effective, 
based on research conducted under sub. (3m). 

(c) The department may conduct a pilot project using employees or other persons to engage in 
labor intensive efforts to control purple loosestrife on all public lands. 

(d) The department shall request permission from private landowners to enter onto the land to 
control stands of purple loosestrife which significantly threaten environmental resources 
or which threaten to invade a nearby watershed or subwatershed. If the landowner 
denies the department permission to enter onto the land, the department may not enter 
the land but shall inform the landowner of the seminars available under sub. (4) (c). 

(e) The department may provide grants to other public agencies to allow the public agencies to 
control purple loosestrife on lands under their control. 

(3m) RESEARCH. Under the program established under s. 23.22, the department shall make a 
reasonable effort to conduct research to determine alternative methods to contain and 
control purple loosestrife in the most environmentally sound manner and may conduct 
other research on the control of nuisance weeds. The secretaries of natural resources and of 
agriculture, trade and consumer protection may authorize any person to plant or cultivate 
nuisance weeds for the purpose of controlled experimentation. 

(4) EDUCATION.
(a) Under the program established under s. 23.22, the department shall make a reasonable 

effort to develop a statewide education effort on the effects of nuisance weeds, as 
provided in this subsection. 

(b) The department shall make a reasonable effort to educate the authorities in charge of the 
maintenance of all federal, state and county trunk highways and all forest and park land in 
this state on methods to identify and control nuisance weeds. The department of 
transportation and all other authorities in charge of the maintenance of highways, forests 
and parks may cooperate with the department in efforts under this paragraph. 

(c) The department shall make a reasonable effort to educate private landowners on methods 
to identify and control purple loosestrife. The department shall make a reasonable effort 
to conduct seminars periodically, at times determined by the department, to train private 
landowners in environmentally sound methods to identify and control purple loosestrife. 

(5) PENALTY. Any person who knowingly violates sub. (2) shall forfeit not more than $100. 
Each violation of this section is a separate offense. 

History: 1987 a. 41; 1999 a. 150 s. 616; Stats. 1999 s. 23.235; 2001 a. 16; 2001 a. 109 ss. 72td to 
72wj.
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66.0517 Weed commissioner.
(1) DEFINITION. In this section, “noxious weeds" has the meaning given in s. 66.0407 (1) (b). 
(2) APPOINTMENT.

(a) Town, village and city weed commissioner. The chairperson of each town, the president 
of each village and the mayor of each city may appoint one or more commissioners of 
noxious weeds on or before May 15 in each year. A weed commissioner shall take the 
official oath and the oath shall be filed in the office of the town, village or city clerk. A 
weed commissioner shall hold office for one year and until a successor has qualified or 
the town chairperson, village president or mayor determines not to appoint a weed 
commissioner. If more than one commissioner is appointed, the town, village or city shall 
be divided into districts by the officer making the appointment and each commissioner 
shall be assigned to a different district. The town chairperson, village president or mayor 
may appoint a resident of any district to serve as weed commissioner in any other district 
of the same town, village or city. 

(b) County weed commissioner. A county may by resolution adopted by its county board 
provide for the appointment of a county weed commissioner and determine the duties, 
term and compensation for the county weed commissioner. When a weed commissioner 
has been appointed under this paragraph and has qualified, the commissioner has the 
powers and duties of a weed commissioner described in this section. Each town 
chairperson, village president or mayor may appoint one or more deputy weed 
commissioners, who shall work in cooperation with the county weed commissioner in the 
district assigned by the appointing officer. 

(3) POWERS, DUTIES AND COMPENSATION.
(a) Destruction of noxious weeds. A weed commissioner shall investigate the existence of 

noxious weeds in his or her district. If a person in a district neglects to destroy noxious 
weeds as required under s. 66.0407 (3), the weed commissioner shall destroy, or have 
destroyed, the noxious weeds in the most economical manner. A weed commissioner may 
enter upon any lands that are not exempt under s. 66.0407 (5) and cut or otherwise 
destroy noxious weeds without being liable to an action for trespass or any other action 
for damages resulting from the entry and destruction, if reasonable care is exercised. 

(b) Compensation of weed commissioner.
1. Except as provided in sub. (2) (b), a weed commissioner shall receive compensation for 

the destruction of noxious weeds as determined by the town board, village board, or 
city council upon presenting to the proper treasurer the account for noxious weed 
destruction, verified by oath and approved by the appointing officer. The account shall 
specify by separate items the amount chargeable to each piece of land, describing the 
land, and shall, after being paid by the treasurer, be filed with the town, village, or city 
clerk. The clerk shall enter the amount chargeable to each tract of land in the next tax 
roll in a column headed “For the Destruction of Weeds", as a tax on the lands upon 
which the weeds were destroyed. The tax shall be collected under ch. 74, except in case 
of lands which are exempt from taxation, railroad lands, or other lands for which taxes 
are not collected under ch. 74. A delinquent tax may be collected as is a delinquent real 
property tax under chs. 74 and 75 or as is a delinquent personal property tax under ch. 
74. In case of railroad lands or other lands for which taxes are not collected under ch. 
74, the amount chargeable against these lands shall be certified by the town, village, or 
city clerk to the secretary of administration who shall add the amount designated to 
the sum due from the company owning, occupying, or controlling the lands specified. 
The secretary of administration shall collect the amount chargeable as prescribed in
subch. I of ch. 76 and return the amount collected to the town, city, or village from 
which the certification was received. 
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2. For the performance of duties other than the destruction of noxious weeds, a weed 
commissioner shall receive compensation to be determined by the town board, village 
board or city council. 

History: 1999 a. 150; 2003 a. 33.
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NOVEMBER 8, 2017 
 

VILLAGE OF FOX POINT 
COMPENSATION OF VILLAGE BOARD MEMBERS 

 
The proposal is good policy.  

 Benchmark.  The other municipalities that do not compensate their Village Board 
members are the communities of River Hills and Elm Grove. Every other municipality in 
southeastern Wisconsin follows the benchmark that elected officials sitting on boards or 
councils should receive some nominal compensation for their service. We are running a 
government—and compensating elected officials sitting on boards or councils has 
become standard. We bring to this task the value of our professional experience and 
commitment. Compensation confers respect for village board members’ time and 
contributions. 

 
 Diversity and Inclusivity. We should aspire to have as diverse and inclusive a Village 

Board as possible. Fox Point is an economically diverse community. Compensating 
board members casts the widest possible net for those interested and willing to serve. 
Zero compensation can not only hit a raw nerve and discourage worthy candidates, it 
can be a practical barrier to service. As we’ve seen, practically no other comparable 
municipality does it. Friends and neighbors might help out but campaigns cost money to 
run and there are other out-of-pocket expenses in connection with the performance of 
duties. We do not want these outlays to be barriers to service. Some individuals are 
unwilling to run or serve for zero compensation on principle. Compensation will not 
solve the diversity issue—nobody is going to take on the job solely for $200 a month. 
However, it may expand the pool by removing an obstacle. Other volunteer 
opportunities exist. We are competing for people’s time. This might make a difference.   
 
Granted, we don’t know for sure. But our message will be clear and it’s a good one. We 
are enacting a policy that is designed to attract a more diverse group of candidates.  It 
signals that in connection with village governance, Fox Point is doing everything it can 
to include as many people as it can from as diverse a pool as possible. 
 

 Budgetary concerns. In a seven million dollar budget, village board compensation is a 
small item. Nothing important is going to go unfunded or underfunded because we are 
modestly compensating Village Board members. People will see the nominal amount of 
compensation and will understand this is not a “get rich quick” scheme.  Any concerns 
that the nominal amount of compensation is a “slippery slope” are addressed by the fact 
that every other nearby municipality provides at least some compensation (with the exception 
of two communities previously mentioned) and no examples exist that it has been 
abused. Moreover, with the development of the Dunwood School property, the tax base 
will increase and state law would permit the board to levy in more money which could 
be used to cover the cost. We should not be pennywise and policy foolish. The Village is 
saving a sizeable amount of money every year because a senior staff member does not 
need our health insurance benefit. However, we did not and would not make a hiring 
decision on this basis. That would have been bad policy. You get the point. 

 
 Freedom to choose. Each village board member is free to decline the compensation or to 

donate it back to the Village. Personal preference or individual circumstance will not be 
uniform on this issue. George Washington and John Fitzgerald Kennedy did not accept 
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compensation to be president. Good for them. This is probably best left as an individual 
choice. 
 

 Implementation. According to state law a new term of office must begin before an elected 
official can take a salary or increase in salary. Wis. Stat. Section 66.0505(2). A sensible 
proposal would be to compensate regular members $200 per month and the president 
$300 per month on a staggered basis beginning May 1, 2018, May 1, 2019, and May 1, 
2020 for those members whose terms begin in April 2018, 2019, and 2020 respectively. 

 
We urge the Village Board to adopt the proposal to compensate Village Board members in a 
modest but reasonable way. 
 
Douglas H. Frazer 
Liz Sumner 
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Municipality Type Title Salary Per Diem Year Population
Bayside Village Trustee $1,200 2010 4,170
Bayside Village Village President $1,200 2010 4,170

Belgium Village Village President $2,000 $60/bd mtg. - 40/comm mtg. 2013 2,252

Belgium Village Trustee $60/bd mtg. - 40/comm mtg. 2013 2,252

Big Bend Village Trustee $2,160 $10/mtg. 2013 1,290
Big Bend Village Village President $3,600 $10/mtg. 2013 1,290
Brown Deer Village Trustees $3,600 2010 11,720
Brown Deer Village President 2010 11,720
Butler Village Village President $3,000 2012 1,790
Butler Village Trustee $2,000 2012 1,790
Cedarburg City Trustee $2,400 2011 11,440
Cedarburg City Village President $6,000 2011 11,440
Delafield City Council Member $3,500 2010 6,929
Delafield City Mayor $7,000 2010 6,929
Delafield City Council Member $3,500 2011 6,929
Delafield City Mayor $7,000 2011 6,929
Municipality Type Title Salary Per Diem Year Population
Dousman Village Trustee $3,500 2013 2,317
Dousman Village Village President $6,000 2013 2,317
Dousman Village Trustee $3,500 2014 2,320
Dousman Village Village President $6,000 2014 2,320
Eagle Village Trustee $2,400 2012 1,950
Eagle Village Village President $4,000 2012 1,950
Elm Grove Village Trustee $0 2010 6,157
Elm Grove Village Village President $0 2010 6,157
Fox Point Village Trustee $0 2010 6,803
Fox Point Village Village President $0 2010 6,803
Fredonia Village Village President $3,000 $45/bd. mtg.; $15/committee 

mtg;$25 month expense
2012 2,160

Fredonia Village Trustee $45/bd. mtg.; $15/committee mtg. 2012 2,160

Fredonia Village Village President $3,000 '$55/bd; $25/comm mtg 2014 2,167
Fredonia Village Trustee $55/bd; $25/comm mtg 2014 2,167
Glendale City Council Member $2,700 $500/year 2013 12,833
Glendale City Mayor $5,700 $75/month 2013 12,833
Glendale City Council Member $2,700 2014 12,845
Glendale City Mayor $5,700 2014 12,845
Grafton Village $3,750 2010 11,470
Grafton Village Village President $6,000 $25/month mileage 2010 11,470
Greendale Village Village President $9,372 2014 14,165
Greendale Village Trustee $6,184 2014 14,165
Municipality Type Title Salary Per Diem Year Population
Hales Corners Village Trustee $3,600 $300 2013 7,685
Hales Corners Village Village President $5,400 $300 2013 7,685
Hartford City Council Member $4,000 2011 13,900
Hartford City Mayor $8,000 2011 13,900
Hartford City Council Member $4,000 2013 14,258
Hartford City Mayor $8,000 2013 14,258
Hartland Village Trustee $4,104 $20/other bds & commsns 2010 8,506
Hartland Village Village President $5,104 $20/plan commsn, arch. bd. 2010 8,506

Municipality Type Title Salary Per Diem Year Population
Lac La Belle Village Trustee $120 2010 338
Lac La Belle Village Village President $140 2010 338
Lannon Village Trustee $1,380 2010 1,048
Lannon Village Village President $2,400 2010 1,048
Mukwonago Village Trustee $4,200 2010 6,988
Mukwonago Village Village President $7,200 2010 6,988
Nashotah Village Trustee $1,000 2014 1,383
Nashotah Village Village President $2,000 2014 1,383
North Prairie Village Trustee $1,500 $50/extra mtgs. 2010 1,969
Oconomowoc City Council Member $6,372 2010 14,330
Oconomowoc City Mayor $25,221 $40/month car allowance 2010 14,330
Oconomowoc City Council Member $6,372 2011 14,330
Oconomowoc City Mayor $25,221 $40/month car allowance 2011 14,330
Oconomowoc Lake Village Trustee $0 2010 628
Municipality Type Title Salary Per Diem Year Population
Oconomowoc Lake Village Village President $0 2010 628
Palmyra Village Trustee $1,500 2010 1,786
Palmyra Village Village President $1,800 2010 1,786
Pewaukee Village Village President $4,040 2010 8,897
Pewaukee City none listed 2011 12,420
Pewaukee City 2011 12,420
Port Washington City Council Member $3,750 2013 11,287
Port Washington City Mayor $7,500 2013 11,287
Port Washington City Council Member $3,750 2014 11,266
Port Washington City Mayor $7,500 2014 11,266
Saukville Village Trustee $1,000 $22.80/mtg. 2010 4,359
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Saukville Village Village President $4,000 $22.80/mtg. 2010 4,359
Slinger Village Trustee $4,000 2010 4,772
Slinger Village Village President $5,000 2010 4,772
South Milwaukee City Mayor $11,100 $125/month expense allowance 2010 21,250

South Milwaukee City Council Member $6,300 (6,900 for Council pres.) $100/month expense allowance 2010 21,250

South Milwaukee City Mayor $11,100 $125/month expense allowance 2011 21,250

South Milwaukee City Council Member $6,300 (6,900 for Council pres.) $100/month expense allowance 2011 21,250

Summit Village Village President $6,000 2014 4,695
Summit Village Trustee $4,000 2014 4,695
Sussex Village Trustee $75/bd mtg; $25/committee mtg. 2010 10,050

Sussex Village Village President $100/bd mtg; $25/committee mtg. 2010 10,050

Thiensville Village Trustee $1,800 2014 3,228
Thiensville Village Village President $3,600 2014 3,228
Wales Village Trustee $70/mtg. 2010 2,657
Wales Village Village President 1$10/mtg. 2010 2,657
Municipality Type Title Salary Per Diem Year Population
West Milwaukee Village Trustee $2,400 2010 4,029
West Milwaukee Village Village President $4,800 2010 4,029
Whitefish Bay Village Trustee $1,200 2010 13,820
Whitefish Bay Village Village President $2,400 2010 13,820
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DEVELOPER’S AGREEMENT 
FOR 

THE FORMER DUNWOOD SCHOOL PROPERTY 

VILLAGE OF FOX POINT, MILWAUKEE COUNTY, WISCONSIN 

THIS AGREEMENT made this _____ day of October, 2017 (this “Agreement”), 
between Chiswick Apartments LLC, a Wisconsin limited liability company, 301 E. Erie Street, 
Milwaukee, Wisconsin 53202, hereinafter called the “DEVELOPER”, and the VILLAGE of 
Fox Point in the County of Milwaukee and the State of Wisconsin, hereinafter called the 
“VILLAGE”.   

WITNESSETH: 

WHEREAS, the DEVELOPER intends to acquire land in the VILLAGE, said land being 
described on EXHIBIT A attached hereto and incorporated herein, hereinafter called the 
“Property”; and  

WHEREAS, Fox Point - Bayside School District  is the owner of the Property and has 
agreed to sell the Property to DEVELOPER to develop the Property as described herein, and this 
Agreement shall not be effective until completion of such sale, and Developer hereby intends to 
subject the Property to all terms and conditions of this  Agreement as a restriction on the 
Property to bind all successors and assigns in accordance with the terms of this Agreement; and 

WHEREAS, the Property is comprised of two parcels and DEVELOPER desires to shift 
the boundary line between the two parcels as shown on and pursuant to the attached certified 
survey map attached hereto as EXHIBIT B (the “CSM”) which CSM was approved by the 
VILLAGE Board on August 8, 2017; and  

WHEREAS, one of the two parcels is identified as Lot 1 on the CSM and is intended to 
be developed as multifamily residential apartments (the “Apartment Parcel” or “Lot 1”) and 
the second of the two parcels is identified as Lot 2 on the CSM and is intended to be developed 
as an assisted living facility (the “Seniors Parcel” or “Lot 2”); and 

WHEREAS, the DEVELOPER intends to develop approximately 105 multifamily 
residential units on the Apartment Parcel (the “Apartment Project”); and to enter into 
agreement(s) to cause not more than 100 assisted living units to be developed on the Seniors 
Parcel (the “Seniors Project” and together with the Proposed Apartment Project, the 
“Projects”); and 

WHEREAS, the VILLAGE has rezoned the Apartment Parcel as a “PDO,” a Planned 
Development Overlay District designation onto the existing F-Institutional District Designation, 
and the Zoning Map of the VILLAGE was thereby conditionally amended to add the PDO 
Planned Development Overlay District onto the Apartment Parcel to overlay the existing F-
Institutional District designation, conditioned upon the compliance of the Property with the terms 
of the applicable ordinance, Ordinance no. 2017-02 (the “Ordinance”); and 
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WHEREAS, the DEVELOPER may be required to grant certain easements over a part of 
the Property to the extent required under the Ordinance; and 

WHEREAS, the DEVELOPER and the VILLAGE desire to enter into this Agreement in 
order to ensure that if the DEVELOPER develops the foregoing described Projects, the 
DEVELOPER will do so in a manner consistent with the terms of the Ordinance, including 
installing a public water main which is reasonably necessary for the proposed development on 
the Property (the “Public Water Main”) and a storm water drainage inflow pipe (the “Public 
Stormwater Facilities,” and together with the Public Water Main, the “Public Facilities”  ) and 
dedicating the Public Facilities to the VILLAGE, provided that said Public Facilities are 
constructed to municipal specifications, all applicable government regulations, and this 
Agreement; and 

WHEREAS, if the DEVELOPER develops the foregoing described Projects on the 
Property, the DEVELOPER will do so in accordance with this Agreement, which reflects the 
conditions approved by the VILLAGE Plan Commission and VILLAGE Board, all applicable 
VILLAGE ordinances and all applicable laws and regulations governing said development; and 

WHEREAS, if the DEVELOPER develops the foregoing described Projects on the 
Property, the DEVELOPER has agreed to provide financial security in the form of a letter of 
credit and/or cash escrow in order to comply with certain of the conditions set forth in the 
Ordinance. 

NOW, THEREFORE, in consideration of the mutual promises and covenants contained 
herein, the DEVELOPER does hereby agree that if the DEVELOPER pursues the foregoing 
described Projects, the DEVELOPER will develop the Property as follows and as otherwise 
regulated by VILLAGE ordinances and all laws and regulations governing said development, 
and in connection therewith, the parties hereto agree as follows: 

DEVELOPER’S COVENANTS 

SECTION I.  PUBLIC IMPROVEMENTS: 

A. PUBLIC WATER MAIN:  As a condition of the PDO zoning, the DEVELOPER hereby 
agrees: 

1. The DEVELOPER shall construct the Public Water Main in accordance with the 
approved  plans that are attached hereto and incorporated herein by reference as 
Schedule I.A.1. (as approved, the “Public Water Main Facilities Plans”).  The 
DEVELOPER shall dedicate or convey the Public Water Main Facilities to the 
VILLAGE once they are fully installed in conformance with the Public Water 
Main Facilities Plans as may be modified during construction at the written 
request of VILLAGE Staff based on encountered site conditions or with the 
consent of VILLAGE Staff.  The form of dedication, e.g. by bill of sale and/or 
quit claim deed, is subject to the written approval of the VILLAGE Attorney in 
accordance with ordinary and typical dedications.   
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2. After commencement of construction of improvements on either of Lot 1 or Lot 2 
and prior to completion thereof, to construct, furnish, and install the Water Main, 
all in accordance with the Public Water Main Facilities Plans and all applicable 
Federal, State and VILLAGE ordinances, laws, and regulations for the 
construction of water systems in the VILLAGE and with any modifications 
requested by Developer and approved by the VILLAGE Staff. 

3. Upon completion of the Public Water Main, to furnish “as built” plans for the 
Public Water Main showing any changes from the Public Water Main Facilities 
Plans.  Subject to intellectual property rights, said “as built” plans shall be on 
reproducible mylar and digital file (AutoCADD or equivalent and ArcGIS 
format), and shall include field locations and hydrant valves and curb stops, if 
any. 

4. Upon completion and acceptance of the Public Water Main by the VILLAGE, to 
dedicate the Public Water Main to the VILLAGE. 

B. OFFSITE TRAFFIC IMPROVEMENTS:  If any offsite traffic improvements are 
required to accommodate this development as result of the requirements set forth in the 
traffic study being prepared by Ayres & Associates (collectively, the “Required Traffic 
Improvements”), then the DEVELOPER agrees:   

1. The DEVELOPER shall construct the Required Traffic Improvements, if any, in 
accordance with the approved  plans that are attached hereto and incorporated 
herein by reference as Schedule I.B.1. (as approved, the “Required Traffic 
Improvement Plans”).     

2. After commencement of construction of improvements on either of Lot 1 or Lot 2 
and prior to completion thereof, to construct, furnish, and install the Required 
Traffic Improvements, if any (including offsite street signs, traffic control signs, 
culverts, posts and guard rails, if any), all in accordance with the Required Traffic 
Improvement Plans and all applicable Federal, State and VILLAGE ordinances, 
laws and regulations for the construction of the Required Traffic Improvements in 
the VILLAGE and as may be modified during construction at the written request 
of VILLAGE Staff based on encountered site conditions or with the written 
consent of VILLAGE Staff.   

3. After commencement of construction of improvements on either of Lot 1 or Lot 2 
and prior to completion thereof, the Required Traffic Improvements, if any, shall 
be obtained and placed by the DEVELOPER with approval of the VILLAGE 
Staff and the cost thereof shall be paid by the DEVELOPER. 

4. After completion of construction of the Required Traffic Improvements, furnish 
“as built” plans for any Required Traffic Improvements showing changes from 
the construction plans.  Subject to intellectual property rights, said “as built” plans 
shall be on reproducible mylar and digital file (AutoCADD or equivalent and 
ArcGIS format). 
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5. Any traffic control signs and street signs that are part of the Required Traffic 
Improvements, as required by the VILLAGE will be installed within a 
commercially reasonable time using prudent means and methods and taking into 
account public safety and practical construction sequencing. All traffic control 
signs and street signs installed within the development shall be considered private 
signs and shall be maintained by Developer.  Subject to intellectual property 
rights, said “as built” plans shall be on reproducible mylar  and digital file 
(AutoCADD or equivalent and ArcGIS format). 

6. If any of the Required Traffic Improvements are in Port Washington Road, which 
is a County highway, then Developer shall work with the County with the 
cooperation of VILLAGE Staff, to implement those Required Traffic 
Improvements in accordance with County requirements, which override any 
VILLAGE requirements as to any such Required Traffic Improvements.   

Upon completion and acceptance by the VILLAGE, the DEVELOPER shall dedicate the 
Required Traffic Improvements to the VILLAGE or the County as applicable. 

C. PUBLIC STORM WATER FACILITIES:  As to the storm water facilities that will be 
conveyed or dedicated to the Village, the DEVELOPER hereby agrees that: 

1. The DEVELOPER shall construct the public stormwater facilities in accordance 
with the approved  plans that are attached hereto and incorporated herein by 
reference as Schedule I.C.1. (as approved, the “Public Stormwater Facilities 
Plans”).  The DEVELOPER shall dedicate or convey the Public Stormwater 
Facilities to the VILLAGE once they are fully installed in conformance with the 
Public Water Main Facilities Plans as may be modified during construction at the 
written request of VILLAGE Staff based on encountered site conditions or with 
the written consent of VILLAGE Staff.  The form of dedication, e.g., by bill of 
sale and/or quit claim deed, is subject to the approval of the VILLAGE Attorney 
in accordance with ordinary and typical dedications.   

2. The DEVELOPER agrees that the final site grading and construction of facilities 
in accordance with the Public Stormwater Facilities Plan shall be completed and 
accepted by VILLAGE Staff before any occupancy permits can be issued; 
provided however that any vegetation or planting included as part of Public 
Stormwater Facilities Plan and not completed due to weather conditions will not 
delay issuance of the occupancy certificate and any such matters shall be 
completed as soon as conditions allow, which shall be no later than one year 
thereafter. 

3. The DEVELOPER shall clean all Public Storm Water Facilities, if any, if and to 
the extent VILLAGE Staff reasonably finds to be necessary prior to issuance of 
occupancy permits. 

4. Upon completion of the Public Storm Water Facilities, to furnish "as built" plans 
of the Public Stormwater Facilities prior to the issuance of occupancy permits, if 
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required by the VILLAGE Engineer.  Subject to intellectual property rights, said 
“as built” plans shall be on reproducible mylar  and digital file (AutoCADD or 
equivalent and ArcGIS format). 

 

SECTION II.  PRIVATE IMPROVEMENTS: 

A. SURFACE AND STORM WATER DRAINAGE:  The DEVELOPER hereby agrees 
that: 

1. The DEVELOPER shall construct the surface and stormwater drainage facilities 
in accordance with the approved  plans that are attached hereto and incorporated 
herein by reference as Schedule II.A.1. (as approved, the “Surface and 
Stormwater Drainage Facility Plans”). The Surface and Stormwater Drainage 
Facility Plans shall contain adequate capacity for Lot 1 and an additional 2.33 
acre feet of offsite regional flood storage capacity.  If Lot 1 is intended to handle 
offsite drainage from Lot 2, or Lot 2 from Lot 1, then the 2.33 acre feet shall be in 
addition to the capacity designated for both Lot 1 and Lot 2, and the Surface and 
Stormwater Drainage Facility Plans shall include both Lot 1 and Lot 2. 

2. Prior to commencement of construction of improvements on either of Lot 1 or Lot 
2, the DEVELOPER shall provide to the VILLAGE written certification from the 
DEVELOPER’s engineer or contractor that the surface and storm water drainage 
facilities and erosion control plans are in conformance with federal, state, county 
and VILLAGE regulations, laws and ordinances.   

3. Prior to commencement of construction of improvements on either of Lot 1 or Lot 
2, the DEVELOPER and the VILLAGE  shall have entered into a storm sewer 
plan maintenance agreement (the “Storm Sewer Maintenance Agreement”), 
pursuant to which Developer will agree to install and maintain surface and storm 
water drainage facilities on the Property as more particularly set forth in the 
Storm Sewer Maintenance Agreement.  

4. The DEVELOPER agrees that the final site grading and construction of surface 
and storm water drainage facilities in accordance with the Surface and 
Stormwater Drainage Facilities Plans shall be completed in a manner acceptable 
to VILLAGE Staff before any occupancy permits can be issued; provided 
however that any vegetation or planting included as part of the Surface and 
Stormwater Drainage Facilities Plans and not completed due to weather 
conditions will not delay issuance of the occupancy certificate and any such 
matters shall be completed as soon as conditions allow, which shall be no later 
than within one year thereafter. 

5. The DEVELOPER shall clean all storm sewers, if any, and if and to the extent 
VILLAGE Staff reasonably find to be necessary prior to issuance of occupancy 
permits. 
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6. DEVELOPER shall comply with the applicable terms of the Storm Sewer 
Maintenance Agreement, including any requirement to correct any work that was 
not properly completed or is not in compliance with the Surface and Stormwater 
Drainage Facilities Plans and/or the Storm Sewer Maintenance Agreement. 

7. Upon completion of the surface and storm water drainage facilities on the 
Property, to furnish "as built" plans of the entire drainage system in digital file 
(AutoCADD or equivalent and ArcGIS format) prior to the issuance of building 
permits, if required by the VILLAGE Engineer. 

B. GRADING, EROSION AND SILT CONTROL:  The DEVELOPER hereby agrees that: 

1. The DEVELOPER shall construct the grading, erosion and silt control facilities in 
accordance with the approved  plans that are attached hereto and incorporated 
herein by reference as Schedule II.B.1. (as approved, the “Grading, Erosion and 
Silt Control Plans”).  

2. Prior to commencing site grading and excavation on either of Lot 1 or Lot 2, the 
DEVELOPER shall provide to the VILLAGE written certification from the 
DEVELOPER’s engineer or contractor that the grading and erosion control plan 
for the Property, once implemented, shall meet all Federal, state, county and local 
regulations, laws and ordinances, including proof of notification of land 
disturbances to the State of Wisconsin Department of Natural Resources and any 
other entity, if required. 

3. All disturbed areas shall be restored to the satisfaction of the VILLAGE Staff 
within  a reasonable time which shall not exceed the time required by applicable 
laws.   

C. LANDSCAPING AND SITE WORK/DEMOLITION:  The DEVELOPER hereby agrees 
that: 

1. The DEVELOPER shall perform the landscaping and site work including 
demolition in accordance with the approved  plans that are attached hereto and 
incorporated herein by reference as Schedule II.C.1. (as approved, the 
“Landscaping and Berm Plan” and the “Demolition Plans”).   

2. The DEVELOPER shall preserve to the extent possible those existing trees 
selected for preservation and not actually lying within the footprint of the 
improvements to be constructed by the DEVELOPER, the private roads, 
drainageways, building foundation sites, private driveways, private pathways, 
paths and trails by use of sound conservation practices in substantial accordance 
with the Tree  Preservation Plan (as hereinafter defined).   

3. The DEVELOPER, as required by the VILLAGE, prior to commencing 
construction of any above ground/vertical improvements, whether public or 
private, shall remove and lawfully dispose of the existing building, destroyed 
trees, brush, tree trunks, shrubs and other natural growth and all rubbish.   
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4. Once commenced, removal of the building existing on the Property as of the date 
hereof will be completed.  Once completed, the DEVELOPER’s engineer or 
contractor will certify to such completion.  The certificate provided by the 
DEVELOPER shall be subject to the review and approval of VILLAGE Staff.  No 
building permit shall be issued prior to such certificate being submitted by 
DEVELOPER and approved by VILLAGE Staff. 

5. If the DEVELOPER commences the construction of the foundation on Lot 1, then 
the landscaping depicted in the Landscaping and Berm Plan and the Demolition 
Plans  will be completed prior to the issuance of occupancy permits; provided, 
however, that any landscaping included as part of the Landscaping and Berm Plan 
and the Demolition Plans and not completed due to weather conditions will not 
delay issuance of the occupancy certificate and any such matters shall be 
completed as soon as conditions allow, which shall be no later than within one 
year thereafter. 

D. PRIVATE ROADS:  The DEVELOPER hereby agrees that: 

1. The DEVELOPER shall construct the private roads in accordance with the 
approved  plans that are attached hereto and incorporated herein by reference as 
Schedule II.D.1. (as approved, the “Private Road Plans”).  

2. Prior to the start of the construction of the foundation on Lot 1 or Lot 2, the 
DEVELOPER shall provide to the VILLAGE, written certification from the 
DEVELOPER’s engineer or contractor that the private road to be located on the 
Property (the “Private Road”) is in the same general location as shown on the 
Private Road Plans.  

3. Prior to completion of construction on Lot 1 or Lot 2 and prior to the issuance of 
any occupancy permits, the DEVELOPER shall grade and install the Private Road 
as shown on the Private Road Plan, excluding the final lift of asphalt.  
DEVELOPER shall install the final lift of asphalt and otherwise complete 
construction of the Private Road within ninety (90) days following issuance of the 
certificate of occupancy for the final building on Lot 1; provided, however, that 
any final lift work not completed due to weather conditions will not violate the 
ninety (90) day limitation, and any such work shall be completed as soon as 
weather conditions allow, which shall be no later than within one year following 
the issuance of the final occupancy permit; provided further that the Village 
Engineer, in his discretion, at DEVELOPER’s request, may agree to extend the 
completion of the final lift on that part of the Private Road that would also serve 
Lot 2 if it appears that construction on Lot 2  is imminent. 

4. Once commenced, construction of the Private Road through the first lift of asphalt 
shall be completed before any occupancy permits are issued for a building located 
on that portion of the Private Road, subject to the following.  The VILLAGE 
reserves the right to require construction of more of the Private Road than 
otherwise would be necessary to serve an individual building prior to issuing an 
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occupancy permit, if the VILLAGE reasonably concludes that doing so is 
necessary for health and safety, including emergency vehicle access and the 
ability to turn around emergency vehicles provided that the Village exercises such 
right within thirty (30) days after substantial completion of the initial portion of 
the Private Road through the first lift of asphalt.  

5. Once constructed, the DEVELOPER shall maintain or cause to be maintained the 
Private Road, including snowplowing.  If the VILLAGE Engineer determines that 
the Private Road is not maintained sufficiently to allow ingress and egress for 
emergency services without risk of damage to emergency vehicles or injury to 
emergency personnel, then upon sixty (60) days prior written notice, the 
VILLAGE may, but shall have no obligation to, undertake any necessary 
maintenance and charge the benefitted parcels of the Property for the cost thereof 
through a special charge on the tax bill for the applicable parcel per Wisconsin 
Statutes Section 66.0627, provided that the VILLAGE cannot require 
DEVELOPER to maintain the road in better condition than the public roads 
located within the VILLAGE .  This obligation shall be stated within the 
Restrictive Covenants  for Lot 1 and Lot 2.  The Restrictive Covenants shall also 
give notice that the DEVELOPER has chosen to develop the Property with a 
Private Road, rather than a public road, and neither ownership of nor 
responsibility for maintenance of the Private Road shall be assumed by or 
transferred to the VILLAGE or Milwaukee County or their successors or assigns. 

E. SANITARY SEWER:  The DEVELOPER hereby agrees: 

1. The DEVELOPER shall construct the sanitary sewer facilities in accordance with 
the approved  plans that are attached hereto and incorporated herein by reference 
as Schedule II.E.1. (as approved, the “Sanitary Sewer Facilities Plans”).  

2. The DEVELOPER shall provide to the VILLAGE written certification from the 
DEVELOPER’s engineer or contractor that the sanitary sewer plans are in 
conformance with all Federal, State and VILLAGE laws, regulations, and 
ordinances prior to commencing construction of any improvement, whether public 
or private, or site development, whichever is earlier.  

3. During construction of improvements on either of Lot 1 or Lot 2 and prior to 
completion thereof, DEVELOPER shall construct, furnish, install and provide a 
complete sewerage system for the Property (the “Sanitary Sewer System”), all in 
substantial accordance with the Sanitary Sewer Facilities Plan and any applicable 
federal, state, and the Milwaukee Metropolitan Sewage District (“MMSD”) and 
VILLAGE ordinance specifications, regulations and guidelines for the 
construction of sanitary sewerage systems in the VILLAGE. 

4. Developer shall not contribute any sanitary flow from Lot 1 or Lot 2 unless either 
(i) MMSD has adopted the MMSD 2050 facility plan and such plan allows the 
VILLAGE to approve the flows necessary to serve the Projects and the 
DEVELOPER, at its expense, makes its connections accordingly or (ii) the 
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DEVELOPER pays the VILLAGE an amount equal to $5,500 per living unit 
(expressly excluding any clubhouse or other non-living space).  In the event the 
DEVELOPER exercises option (ii), such funds once paid by the Developer are a 
non-refundable contribution to the VILLAGE, in light of the VILLAGE’s 
obligation to make good faith efforts to reduce infiltration and inflow in the 
sewerage basin.  

5. DEVELOPER has submitted the sanitary sewer capacity calculations attached 
hereto as Schedule II.E.5. (the “Sanitary Sewer Capacity Calculations”)  to the 
VILLAGE which demonstrate that the existing sanitary sewer in Dunwood Road 
has adequate capacity to handle the additional flows from the Projects.  Based on 
the Sanitary Sewer Capacity Calculations, the DEVELOPER shall have the right 
to connect the Sewer System directly to the sanitary sewer system located in 
Dunwood Road, subject to all terms and conditions of this Agreement.   

F. ADDITIONAL PERFORMANCE:  The DEVELOPER hereby agrees that if, at any time 
after plan approval and during construction, the VILLAGE Engineer, acting reasonably 
and in good faith, determines that any of the material improvements to be installed by the 
DEVELOPER pursuant to Section I or Section II hereof were negligently installed, were 
not constructed in substantial accordance with applicable plans or, despite being built in 
substantial accordance with the applicable plans, fail, in material respects, to perform the 
intended function as determined by the VILLAGE and DEVELOPER or if the VILLAGE 
and DEVELOPER cannot agree, then based on subsequent engineering studies performed 
by licensed and reputable engineers with at least five (5) years’ experience in the area of 
the alleged failure concluding that such a failure exists, then DEVELOPER, at 
DEVELOPER's expense shall implement the necessary corrections required by such 
subsequent engineering study(ies).  If DEVELOPER fails to so  implement such 
corrections within a reasonable time under the circumstances, the VILLAGE may, upon 
ten (10) days’ prior written notice, except in an emergency, and without obligation to do 
so, cause such work to be carried out and may charge all costs incurred, including Fees 
per Section XIV of this Agreement, against the financial guaranty held by the VILLAGE 
pursuant to this Agreement. 

SECTION III.  ADDITIONAL PLANS:   

In addition to the Plans incorporated by reference in Section I and Section II, above, the 
Developer shall comply with all of the following development plans that are approved, attached 
hereto, and incorporated herein by reference.  These plans concern Lot 1 only except as noted 
otherwise.   

A. SITE PLAN:  Attached hereto as Schedule III. A. 

B. ELEVATION PLAN:  Attached hereto as Schedule III.B. 

C. PARKING PLAN:  Attached hereto as Schedule III.C.   

D. LIGHTING PLAN:  Attached hereto as Schedule III.D.  
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E. SIGNAGE PLAN:  Attached hereto as Schedule III.E..   

F. DETAILED BUILDING CONSTRUCTION AND ENGINEERING PLAN:  Attached 
hereto as Schedule III.F.   

G. LANDSCAPING AND BERM PLAN:  Attached hereto as Schedule III.G.  This plan 
includes a berm along Dunwood Road for Lot 2.  

H. TREE PRESERVATION PLAN:  Attached hereto as Schedule III.H.   

I. COMMON OPEN SPACE PLAN:  Attached hereto as Schedule III.I.  In conjunction 
with this plan, the DEVELOPER shall record the Restriction Covenants in a form 
approved by the Village Attorney ensuring maintenance of the common open space. 

J. PEDESTRIAN PLAN:  Attached hereto as Schedule III.J.  This plan includes Lot 2. 

K. PLAN OF OPERATION:  Attached hereto as Schedule III.K.  

L. TRAFFIC PLAN.   Attached hereto as Schedule III.L.   

M. LOT 2 PLANS.  Except as noted otherwise herein, this Agreement concerns Lot 1, not 
Lot 2.  The Seniors Project that is contemplated on Lot 2 is subject to the approval 
process described in the F-Institutional District of the VILLAGE Zoning Code, is subject 
to compliance with the applicable Restrictive Covenants and the installation of the 
landscaping, berm and pedestrian pathway depicted on the Landscaping and Berm Plan 
and the creation of any open space areas shown on the Open Space Plan.  No applications 
have been received for the development of Lot 2 as of the date of this Agreement.  

SECTION IV.  COMPLETION OF IMPROVEMENTS:   

The conditions set forth in Section I and II above shall be substantially satisfied by the 
DEVELOPER as to Lot 1, and also as to Lot 2 to the extent Lot 2 work is required by this 
Agreement, within thirty six (36) months of the date of this Agreement being signed except as 
otherwise provided for in this Agreement, unless this deadline is extended in writing by the 
VILLAGE Board, which extension shall not be unreasonably withheld.  

SECTION V.  FINAL ACCEPTANCE OF PUBLIC IMPROVEMENTS: 

  “Final Acceptance” as used herein, shall be the ultimate acceptance of the Public 
Improvements described in Section I, excluding only those improvements, if any, that are to be 
dedicated to Milwaukee County (the “Public Improvements”) and shall be granted specifically 
by separate resolution of the VILLAGE Board.  The two-year guaranty period for the Public 
Improvements provided for in this Agreement shall not commence to run until Final Acceptance.   

SECTION VI.  DEDICATION OF PUBLIC IMPROVEMENTS: 

The DEVELOPER shall, without charge to the VILLAGE, upon completion of the Public 
Improvements unconditionally give, grant, convey and fully dedicate the Public Improvements to 
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the VILLAGE, its successors and assigns, forever, free and clear of all encumbrances whatever, 
together with and including, without limitation because of enumeration, any and all mains, 
conduits, pipes, lines, and equipment, which may in any way be necessary for the operation of 
the Public Improvements and the DEVELOPER will grant a 20 foot wide nonexclusive perpetual 
easement to the VILLAGE for the inspection, maintenance, repair and replacements of the 
Public Improvements in form acceptable to the VILLAGE and the DEVELOPER.  After such 
dedication, the VILLAGE shall have the right to connect or integrate other improvements as the 
VILLAGE decides, with no payment or award to, or consent required of, the DEVELOPER 

Dedication shall not constitute acceptance of the Public Improvements by the VILLAGE Board.  
The Public Improvements shall be accepted by the VILLAGE Board by separate resolution at 
such time as the Public Improvements is substantially complete according to the VILLAGE 
approved plans and specifications.  Said resolution shall be recorded, if needed, with the 
Milwaukee County Register of Deeds.  The DEVELOPER will furnish proof to the VILLAGE, 
prior to the dedication required, that the improvements proposed for dedication are free of all 
liens, claims and encumbrances, including mortgages.   

SECTION VII.  APPROVAL BY THE VILLAGE NOT TO BE DEEMED A WAIVER: 

The ultimate responsibility for the proper design and installation of the Projects, including the 
Public Improvements and private improvements described in Section II, are upon the 
DEVELOPER.   The fact that the VILLAGE or its engineer, or its attorney, or its staff may 
approve a specific project shall not constitute a waiver, or relieve the DEVELOPER from the 
ultimate responsibility for the design, performance and function of the development and related 
infrastructure. 

SECTION VIII.  GUARANTY OF PUBLIC IMPROVEMENTS: 

A. PUBLIC IMPROVEMENT GUARANTY:  The DEVELOPER shall guaranty after Final 
Acceptance, the Public Improvements against defects due to faulty materials or 
workmanship (the “Public Improvement Guaranty”), provided that such defects appear 
within a period of two years from the date of Final Acceptance (the “Guaranty Period”), 
by providing the VILLAGE with cash or a letter of credit or a bond in a form acceptable 
to the VILLAGE Attorney (“Public Improvement Guaranty Security”) in an aggregate 
amount of ten percent (10%) of the total cost of the  Public Improvements to be placed in 
escrow with the VILLAGE.  The DEVELOPER shall pay for any damages to the 
VILLAGE property and/or improvements resulting from such faulty materials or 
workmanship during such the Guaranty Period.  If the DEVELOPER fails to pay for any 
such damages or defects to the VILLAGE property and/or improvements, and the 
VILLAGE is required to draw against the Public Improvements Guaranty Security on file 
with the VILLAGE, the DEVELOPER is required to replenish said monies up to the 
aggregate amount of ten percent (10%) of the total cost of all Public Improvements for 
the Guaranty Period.   

B. OBLIGATION TO REPAIR:  During the Guaranty Period, the DEVELOPER shall make 
or cause to be made, at its own expense, any and all repairs which may become necessary 
under and by virtue of the DEVELOPER’s Public Improvement Guaranty and the Public 
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Improvements shall be in good and sound condition, satisfactory to VILLAGE Staff at 
the expiration of the Guaranty Period.   

C. NOTICE OF REPAIR:  If during the Guaranty Period, the Public Improvements shall, in 
the reasonable opinion of the VILLAGE Staff, require any repair or replacement which, 
in their judgment, is necessitated by reason of settlement of foundation, structure of 
backfill, or other defective materials or workmanship, the DEVELOPER shall, upon 
notification by the VILLAGE of the necessity for such repair or replacement, make such 
repair or replacement, at its cost and expense.  Should the DEVELOPER fail to make 
such repair or replacement within the time specified by the VILLAGE in the 
aforementioned notification, which time period shall be reasonable and not less than 30 
days after notice has been sent as provided herein, or such longer period as may be 
reasonably necessary to undertake and complete such repair or replacement, unless the 
VILLAGE determines that a shorter notice period or no notice is required due to 
emergency conditions, the VILLAGE may cause such work to be done, but has no 
obligation to do so, either by contract or otherwise, and the VILLAGE may draw upon 
the Public Improvement Guaranty Security to pay any reasonable costs or expenses 
incurred in connection with such repairs or replacements.  Should the costs or expenses 
incurred by the VILLAGE in repairing or replacing any portion of the Public 
Improvements covered by the Public Improvement Guaranty exceed the amount of the 
Public Improvements Guaranty Security, then the DEVELOPER shall pay any excess 
cost or expense incurred in the correction process within 30 days after receipt of 
reasonable evidence of such costs and expenses.  After the expiration of the Guaranty 
Period and upon DEVELOPER’s request, the Public Improvement Guaranty Security 
shall be promptly returned to Developer. 

D. MAINTENANCE PRIOR TO ACCEPTANCE: 

1. The Public Improvements shall be maintained by the DEVELOPER so that they 
conforms to the approved plans and specifications at the time of Final Acceptance 
by the VILLAGE Board. This maintenance shall include routine maintenance, if 
any.  In cases where emergency maintenance is required, VILLAGE Board retains 
the right, to complete the required emergency maintenance in a timely fashion and 
bill the DEVELOPER for all such reasonable associated costs.  Said bill shall be 
paid by the DEVELOPER within 30 days after receipt of reasonable evidence of 
such costs.  The DEVELOPER’s obligation to maintain the Public Improvements 
shall expire at the expiration of the Guaranty Period, except that notwithstanding 
anything to the contrary contained herein, the VILLAGE, and not the 
DEVELOPER shall maintain the Public Water Main beginning on the date that it 
is put into service or at the expiration of the Guaranty Period, whichever occurs 
first. 

2. During construction, street sweeping and dust suppression along public roads if 
and to the extent needed as a result of the initial development of the Property by 
the DEVELOPER to ensure a reasonably clean and safe roadway until substantial 
completion of the initial development of the Property.  Should the DEVELOPER 
fail to meet this requirement within 24 hours’ after notice of such failure from 
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VILLAGE Staff,  the VILLAGE Board  may cause the work to be done and the 
DEVELOPER shall pay the reasonable associated costs thereof on a time and 
material basis.  Said costs shall be paid by the DEVELOPER within 30 days after 
receipt of reasonable evidence of such costs.  

3. In the event drainage problems arise within the Property or related activities on 
the Property, the DEVELOPER shall correct such problems in accordance with 
the applicable requirements as of the Storm Sewer Maintenance Agreement.  Such 
correction measures may include, without limitation because of enumeration, 
cleaning of soil, loose aggregate and construction debris from culverts, drainage 
ditches and streets; dredging and reshaping of siltation or retention ponds; 
replacing of siltation fences; sodding and seeding; construction of diversion 
ditches, ponds and siltation traps; and restoration of all disturbed areas.  This 
responsibility shall continue as provided pursuant to the Storm Sewer 
Maintenance Agreement.   

SECTION IX.  VILLAGE RESPONSIBILITY FOR IMPROVEMENTS:   

The VILLAGE shall not be responsible to perform repair, maintenance, or snow plowing, unless 
otherwise approved by the VILLAGE Manager, on any improvements described herein, except 
those Public Improvements dedicated to the VILLAGE upon acceptance by the VILLAGE Board 
upon expiration of the Guaranty Period; except that the VILLAGE shall maintain the Public 
Water Main beginning on the date that it is first put in service or at the expiration of the 
Guaranty Period, whichever occurs first.  

SECTION X.  FINANCIAL GUARANTY:   

Prior to issuance of the building permit, the DEVELOPER shall file with the VILLAGE cash or 
a letter of credit or bond (“Financial Security”) setting forth terms and conditions in a form 
approved by the VILLAGE Attorney in the amount as approved by the VILLAGE Engineer, not 
to exceed the Required Amounts (as hereinafter defined), as a guaranty that DEVELOPER will 
perform the following:  (i) the Public Improvements, (ii) demolition of the existing building on 
the Property, (ii) the “private improvements” described in Section II, as follows: (a) the surface 
and stormwater drainage in substantial accordance with the Surface and Stormwater Drainage 
Facilities Plans, (b) the grading and erosion and silt control in substantial accordance with the 
Grading and Erosion and Silt Control  Plans, (c) the demolition of the existing building on the 
Property in substantial accordance with the applicable sections of the Landscaping and Berm 
Plans and the Demolition Plans, (d) the landscaping, berm and pedestrian pathways along the 
exterior of the Property in substantial accordance with the Landscaping and Berm Plan, (iii) the 
Private Roads in substantial accordance with the Private Road Plan, excluding the second lift of 
asphalt, and (e) private sanitary sewer and connection in substantial accordance with the Sanitary 
Sewer Facilities Plan  (collectively the “Guaranty Improvements).   For purposes hereof, the term 
“Required Amounts” shall mean the aggregate of the amounts set forth on Schedule X, which 
sets forth 110% of the estimated hard costs to complete each of the above items.   

The DEVELOPER will perform all terms of this agreement no later than 36 months from the 
effective date of this Agreement except as otherwise set forth in this Agreement.  If at any time: 
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A. The DEVELOPER is in default of any aspect of this Agreement, or 

B. The DEVELOPER does not complete the installation of the Public 
Improvements and the private improvements described in Section II within thirty six (36) months 
from the effective date of this Agreement unless otherwise extended by this Agreement or by 
action of the VILLAGE Board, or 

C. The Financial Security on file with the VILLAGE is dated to expire sixty 
(60) days prior to the expiration of the same if the same has not been extended, renewed or 
replaced, or 

D. The DEVELOPER fails to maintain a cash deposit or letter of credit or 
bond in the Required Amounts as to each of the Guaranty Improvements not yet completed, and 
in a form approved by the VILLAGE Attorney, to pay the costs of the Guaranty Improvements  
as required under the terms of this Agreement,  

then the DEVELOPER shall be deemed in violation of this Agreement and the VILLAGE shall 
have the authority to draw upon the Financial Security as needed to complete the Guaranty 
Improvements. 

At the request of DEVELOPER, the amount of the Financial Security will be 
promptly reduced from time to time as and to the extent that the portion of work required under 
this Agreement is completed and paid for, provided that the remaining Financial Security is 
sufficient to secure payment for any remaining Guaranty Improvements and also provided that 
no reduction shall occur until it is approved in writing by the VILLAGE Manager.   

The institution, if any, providing the Financial Security shall pay to the VILLAGE 
the amount due the Village under this Agreement up to the full amount of the Financial Security 
upon demand, subject to the terms and conditions of the Financial Security and this Agreement, 
and upon its failure to do so, in whole or in part, the VILLAGE shall be empowered in addition 
to its other remedies, without notice or hearing, to impose a special charge for the amount of said 
completion costs and other costs the VILLAGE may impose by this Agreement, upon the 
applicable Lot in the development payable with the next succeeding tax roll.   

Nothing in this Section shall be interpreted to waive the DEVELOPER’s right to 
cure as described in Section XXVII of this Agreement, unless the VILLAGE concludes the time 
required by the right to cure would cause the Financial Security to expire, terminate or otherwise 
suffer a risk of lapse or unavailability, in which case the VILLAGE may make the draw 
contemporaneously with giving notice of the right to cure and shall return the drawn funds to the 
DEVELOPER if the default is timely and completely cured. 

SECTION XI.  BUILDING AND OCCUPANCY PERMITS:   

It is expressly understood and agreed that no building or occupancy permits, as specified below, 
shall be issued for any buildings on the applicable Lot until the VILLAGE Staff has determined 
that the DEVELOPER is in compliance with the following.  This section is meant to state and 
summarize key permit requirements, but does not waive such other requirements of applicable 
laws and this Agreement as may apply. 
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A. No occupancy permit shall be issued until the installation of the first lifts of asphalt of 
that portion of the Private Road providing access to and fronting a specific lot for which a 
building permit is requested has been completed; and further subject to Section II D. (3) 
of this Agreement. 

B. No occupancy permit shall be issued until the site grading and construction of surface and 
storm water drainage facilities required to serve the applicable Lot is completed in 
substantial accordance with the Surface and Stormwater Drainage and Facilities Plan. 

C. No building permit for above ground/vertical construction shall be issued until all 
removal of existing buildings has been certified as complete by the VILLAGE Staff.  

D. No building permit shall be issued until the DEVELOPER has paid in full all permit fees 
and reimbursement of administrative costs as required by this Agreement then due for the 
applicable Lot; and such payments shall again be current prior to the issuance of any 
occupancy permit. 

E. No building permit shall be issued until the DEVELOPER has prepared the appropriate 
Restrictive Covenants on the Apartment Parcel and the Seniors Parcel in substantially the 
form attached hereto as Schedules XIII. B. and C. and the Restrictive Covenants have 
been filed with the VILLAGE Clerk and recorded with the Register of Deeds. 

F. No occupancy permit shall be issued until all destroyed trees, brush, tree trunks, shrubs 
and other natural growth and all rubbish are removed from the Property and disposed of 
lawfully. 

G. No occupancy permit shall be issued until all required “as built” plans for the Public 
Improvements have been submitted to the VILLAGE Staff and are in substantial 
accordance with the plans approved by the VILLAGE Staff. 

H. No occupancy permit shall be issued until all public and private utilities have been 
installed to the applicable building on the applicable Lot, including the sanitary sewer 
system, and the water system. 

I. No building or occupancy permit shall be issued if the DEVELOPER (either directly or 
through DEVELOPER’s agents or contractors) is in material default of any aspect of this 
Agreement with respect to the applicable Lot.  

SECTION XII.  RESERVATION OF RIGHTS AS TO ISSUANCE OF PERMITS:   

The VILLAGE reserves the right to withhold issuance of any and all building and occupancy 
permits as to a Lot if the DEVELOPER is in material violation of this Agreement.  The 
VILLAGE shall not withhold the issuance of any occupancy permit as to Lot 1 because Lot 2 is 
not in compliance, unless the non-compliance on Lot 2 arises from DEVELOPER’s obligations 
to perform work as to Lot 2 per this Agreement.  The VILLAGE shall not withhold the issuance 
of any occupancy permit as to Lot 2 because Lot 1 is not in compliance, unless the non-
compliance on Lot 1 arises from DEVELOPER’s obligations to perform work as to Lot 1 per this 
Agreement. 
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SECTION XIII.  MISCELLANEOUS REQUIREMENTS:   

The DEVELOPER shall: 

A. MANNER OF PERFORMANCE: 

Cause all construction called for by this Agreement to be carried out and performed in a 
good and workmanlike manner. 

B. RESTRICTIVE COVENANTS LOT 2: 

Execute and record a Declaration of Restrictive Covenants in connection with Lot 2 in 
substantially the form attached hereto as Schedule XIII.B (the “Restrictive Covenants Lot 
2”).  The Restrictive Covenant Lot 2 includes but is  not necessarily be limited to, each of 
the following issues: 

 Language to require that there be no more than 100 units on Lot 2; 

 Any building constructed on Lot 2 will not exceed 35 feet in height as set forth in 
the applicable then current zoning code; 

 No cell tower will be allowed on Lot 2; 

 Except for the right to use existing above ground utility service, all other utilities 
servicing Lot 2 shall be underground; 

 The required setbacks along Dunwood Road will be maintained; 

 The berm, pedestrian pathway and landscaping along Dunwood Road will be 
maintained; 

 The Private Road will be maintained; 

 The storm water facilities will be maintained in accordance with the Storm Water 
Maintenance Agreement; 

 Fire inspection access will be provided upon reasonable notice and at reasonable 
times, but no more than once per quarter; 

 A parking plan shall be implemented and any material changes (decreases or 
increases of 6 spaces shall not be material, provided code requirements are met) 
shall be subject to approval by VILLAGE Staff;  

 If Lot 2 is not developed, then Lot 2 shall be razed, graded, seeded and then so 
maintained until commencement of construction; 

 Any construction traffic from the Property shall be directed not to use Dunwood 
Road; 
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 Garbage pick-up shall be limited to the garbage pick-up area shown on the 
Landscaping and Berm Plan, unless otherwise approved by VILLAGE Staff and 
shall be limited to the following hours:  7:00 am to 5:00 pm; 

 The common open space to be located on Lot 2 shall be maintained in substantial 
accordance with the Open Space Plan and reasonable public access provided; and 

 Any senior assisted living operations will be for profit, and the operator will agree 
that it is the operator’s intent that the initial residents will initially be primarily 
private pay.  

 If not for profit, in whole or in part, or otherwise not on the tax rolls, then the Lot 
owner will be subject to payment in lieu of taxes which will obligate the property 
owner to pay to the VILLAGE the same amount in taxes by contract that would 
have been paid had the property been taxable (as further described in Section XIII 
H.); 

C. RESTRICTIVE COVENANTS LOT 1: 

Execute and record a Declaration of Restrictive Covenants in connection with Lot 1 in 
substantially the form attached hereto as Schedule XIII.C (the “Restrictive Covenants Lot 
1”). The Restrictive Covenant Lot 1 includes, but is not necessarily be limited to, each of 
the following issues: 

 Shall contain language to require that no cell towers will be allowed on Lot 1; 

 Except for the right to use existing above ground utility service, all other utilities 
servicing Lot 1 shall be underground; 

 If not for profit, in whole or in part, or otherwise not on the tax rolls, then will be 
subject to payment in lieu of taxes which will obligate the property owner to pay 
to the VILLAGE the same amount in taxes by contract that would have been paid 
had the property been taxable (as further described in Section XIII H.); 

 The required setbacks along Dunwood will be maintained; 

 The berm, pedestrian pathway and landscaping along Dunwood Road will be 
maintained; 

 The Private Road will be maintained; 

 The stormwater facilities will be maintained in accordance with the Storm Water 
Maintenance Agreement; 

 Fire inspection access will be provided upon reasonable notice and at reasonable 
times, but no more than once per quarter; 
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 A parking plan shall be implemented and any material changes (decreases or 
increases of 6 spaces shall not be material, provided code requirements are met) 
shall be subject to approval by Village Staff; 

 Any construction traffic from the Property shall be directed not to use Dunwood 
Road; 

 Garbage pick-up shall be limited to a location approved by VILLAGE Staff and 
limited to the following hours: 7:00 am to 5:00 pm; and 

 The common open space area to be located on Lot 1 will be maintained in 
substantial accordance with the Open Space Plan and reasonable public access 
provided.   

 A process to allow limited Community Room usage by VILLAGE entities shall 
be described. 

D. UNDERGROUND UTILITIES: 

Existing above ground utility lines may remain and be utilized to service the Property, 
except that any new laterals within the Property itself shall be underground.  Install all 
other new electrical, telephone, cable and gas utilities services underground.  
Coordination of installation and all costs shall be the responsibility of the DEVELOPER 

E. PERMITS: 

Provide and submit to the VILLAGE requesting the same, valid copies of any and all 
third party governmental agency permits.  

F. NOISE: 

Make every effort to minimize noise, dust and similar disturbances, recognizing that the 
Property is located near existing residences.  Construction of improvements shall not 
begin before 7:00 a.m. or continue beyond 7:00 p.m. during weekdays.  Construction 
shall not begin before 9:00 a.m. or continue beyond 5:00 p.m. on  Saturdays.  No 
construction work is permitted on Sundays.  Notwithstanding the foregoing, the Village 
Manager may agree in writing to extend construction hours as allowed by Section 670-2 
B. (2) of the Village Code. 

G. DEBRIS: 

Have ultimate responsibility for cleaning up debris that has blown from buildings under 
construction within the Property until such time as the improvements have been 
completed.   The VILLAGE shall make a reasonable effort to require the contractor, who 
is responsible for the debris, to clean up the same or to hold the subject property owner 
who hired the contractor responsible.  The DEVELOPER and/or subject property owner 
shall clean up the debris within forty-eight (48) hours after receiving a notice from the 
VILLAGE Staff or such longer period as may be reasonably necessary to undertake and 
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complete such clean up.  If said debris is not cleaned up after notification and the passage 
of the foregoing cure period, the VILLAGE may do so at the DEVELOPER’s and/or 
subject property owner’s reasonable expense. 

H. PILOT: 

In the event the DEVELOPER or a successor owner uses a Lot in a manner that causes 
the Lot or any portion thereof to be assessed in a manner that results in it not being fully 
subject to real estate taxes, including, without limitation, for agricultural uses, then, the 
owner of the applicable Lot shall make or cause to be made an additional payment in lieu 
of taxes (“PILOT”) so that the total tax payment, if any, plus the PILOT, equals the 
amount of real estate taxes that would be paid if the entire Lot were fully taxable. 

I. NO AGRICULTURAL USE: 

The DEVELOPER shall not permit any open space or undeveloped lands within the Lot 1 
or Lot 2 to be used for any agricultural uses as defined in Chapter Tax 18 of the 
Wisconsin Administrative Code.   

SECTION XIV.  PAYMENT OF COSTS, INSPECTION & ADMINISTRATIVE FEES:   

The DEVELOPER shall pay and reimburse the VILLAGE promptly upon billing for all 
reasonable fees, expenses, costs and disbursements which shall be incurred by the VILLAGE in 
connection with this development or relative to the construction, installation, dedication and 
acceptance of the development improvements covered by this Agreement, including without 
limitation by reason of enumeration, design, engineering, review, supervision, inspection and 
legal, administrative and fiscal work; provided that VILLAGE employee costs shall be based on 
regular VILLAGE pay rates (or Engineering and administrative overtime, if applicable) plus 
40% on the hourly rate for overhead and fringe benefits for any time actually spent on the 
project.  Any costs for outside consultants shall be charged at the rate the consultant charges the 
VILLAGE.  Any such charge not paid by the DEVELOPER within thirty (30) days of being 
invoiced may be charged against the Financial Security held by the VILLAGE pursuant to this 
Agreement, or assessed against the applicable Lot as a special charge pursuant to §66.0627, Wis. 
Stats.   

SECTION XV.  GENERAL INDEMNITY:   

In addition to, and not to the exclusion or prejudice of, any provisions of this Agreement or 
documents incorporated herein by reference, the DEVELOPER shall indemnify and save 
harmless and agrees to accept tender of defense and to defend and pay any and all reasonable 
legal, accounting, consulting, engineering and other expenses relating to the defense of any claim 
asserted or imposed upon the VILLAGE, its officers, agents, employees and independent 
contractors growing out of this Agreement by any other party or parties.     

SECTION XVI.  VILLAGE RESPONSIBILITY: 

A. The VILLAGE agrees to allow the DEVELOPER to connect to the VILLAGE’s 
municipal water system and sewerage system at the location shown in the approved plans 
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at such time as the water system and sanitary sewer system on either Lot has been 
completed by the DEVELOPER in substantial accordance with the applicable plans 
therefor, subject to the following.  The sanitary sewer connection is subject to the 
conditions described in Section II.E. of this Agreement. 

B. The VILLAGE agrees that all VILLAGE officials and staff , including without limitation, 
the VILLAGE Staff,  the VILLAGE Manager, and VILLAGE attorney acting reasonably, 
in good faith and with due diligence, shall promptly and with appropriate detail respond 
to requests from the DEVELOPER, including without limitation, for acceptances, 
consents and/or approvals, including without limitation, approval of plans and revisions 
to plans, for permits, including without limitation, demolition, grading, foundation, 
building and occupancy permits, for inspections, including to certify completion of any 
improvements and if applicable acceptance thereof, to reduce the amount of any financial 
security, for completion certificates, for reductions in any Financial Security, for 
dedication and Final Acceptance of the Water Main.  The parties recognize that certain 
permit work may be deemed approved if not acted upon within the time required by 
applicable laws, per the terms of applicable laws.   

SECTION XVII.  INSURANCE:   

The DEVELOPER in the performance of this Agreement and while working on the Property 
shall maintain at all times until the expiration of the two year Guaranty period, insurance 
coverage in such types and amounts as the DEVELOPER may determine necessary including the 
following: 

(i) during construction of the Project, builder’s risk insurance; 

(ii) following completion of construction of the Project, “all risks” property 
insurance insuring against such risks as are generally insured against by owners of similar 
projects in similar locations;  

(iii) commercial general liability insurance covered under a comprehensive 
general liability policy in amounts generally maintained by owners of similar projects in 
similar locations, and insuring against bodily injury, including personal injury, death and 
property damage; and 

(iv) such other insurance as DEVELOPER may reasonably determine 
necessary. 

Each insurance policy shall require the insurer to provide at least thirty (30) days prior written 
notice to the Village of any material change or cancellation of such policy.  The VILLAGE, its 
officers, agents, employees and any independent contractors hired by the VILLAGE to perform 
services as to this development shall be named as an additional insured  with respect to the 
commercial general liability policy pursuant to this Section XVII.  The DEVELOPER shall 
provide proof of insurance demonstrating compliance with this section to the satisfaction of the 
VILLAGE upon the VILLAGE’s request. 

SECTION XVIII.  EXCULPATION OF VILLAGE CORPORATE AUTHORITIES:   
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The parties mutually agree that the VILLAGE President of the VILLAGE Board, and/or the 
VILLAGE Clerk, entered into and are signatory to this Agreement solely in their official 
capacity and not individually, and shall have no personal liability or responsibility hereunder; 
and personal liability as may otherwise exist, being expressly released and/or waived. 

SECTION XIX.  GENERAL CONDITIONS AND REGULATIONS: 

All provisions of the VILLAGE Ordinances are incorporated herein by reference, and all such 
provisions shall bind the parties hereto and be a part of this Agreement as fully as if set forth at 
length herein.  This Agreement and all work and improvements required hereunder shall be 
performed and carried out in accordance with and subject to the provisions of said Ordinances 
except as expressly modified by the Ordinance. All permits required by VILLAGE Ordinances 
must be obtained by the DEVELOPER and the DEVELOPER hereby agrees to obtain  a fill 
permit under Chapter 272 of the VILLAGE Code.   

SECTION XX.  ZONING:   

The VILLAGE does not guaranty or warrant that the Property will not at some later date be 
rezoned, nor does the VILLAGE herewith agree to rezone the lands into a different zoning 
district.  It is further understood that any rezoning that may take place shall not void this 
Agreement. 

 

SECTION XXI.  CSM AND REZONING CONDITIONS: 

The DEVELOPER acknowledges that the Property is subject to a certified survey map (the 
“CSM”) approval and a rezoning approval by the VILLAGE.  The DEVELOPER further agrees 
that it is bound by the condition set forth therein.   A copy of the letter containing the CSM 
conditions is attached hereto as Schedule XXI-1 (the “CSM Conditions”) and incorporated 
herein by reference.  The Ordinance, which contains the conditions of approval of the rezoning, 
is attached hereto as Schedule XXI-2 and incorporated herein by reference.    In the event of any 
conflict, this Agreement will control to the extent it interprets or provides more detail or 
clarification than the CSM Conditions and Ordinance, otherwise the more restrictive shall 
control as reasonably determined by the VILLAGE.  

SECTION XXII.  ASSIGNMENT:   

Prior to substantial completion of construction on Lot 1 and except as set forth below, the 
DEVELOPER shall not assign this Agreement without the written consent of the VILLAGE.  
After substantial completion of Lot 1, Developer may assign this Agreement to any owner of any 
part of the Property. Except as set forth below if required by the VILLAGE, the assignee must 
agree to all the applicable terms and conditions of this Agreement in writing as those terms and 
conditions relate to the rights being so assigned, e.g. if an assignee is being assigned the rights to 
Lot 2, then such assignee would only be required to agree to the terms and conditions as such 
terms and conditions relate to Lot 2.  Notwithstanding anything to the contrary contained herein, 
the DEVELOPER, without the consent of the VILLAGE, may at any time and from time to time 
(i) collaterally assign this Agreement or any part or parts thereof to any lender holding a 
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mortgage on a Lot, (ii) assign this Agreement or any part or parts thereof to any entity that is an 
affiliate of the DEVELOPER, and/or (iii) assign this Agreement as to Lot 2 to any owner of Lot 
2.  Upon any assignment under subsections (ii) and (iii), the DEVELOPER shall be released 
from all of its obligations under this Agreement to the extent so assigned and assumed by such 
affiliate or owner of Lot 2. 

SECTION XXIII.  SUCCESSORS & ASSIGNS:   

This Agreement is binding upon the DEVELOPER, its successors and assigns, and any and all 
future owners of the Property (the “successors”).  This Section allows for the VILLAGE 
enforcement of the applicable terms and conditions of this Agreement against all such 
successors, as the DEVELOPER.  This Section does not, however, grant rights to such 
successors absent the VILLAGE’s written consent if the VILLAGE’s consent is expressly 
required under Section XXII.   

SECTION XXIV.  ESTOPPEL CERTIFICATE. 

The VILLAGE agrees that it will from time to time, upon request by DEVELOPER, or its 
successors or assigns, execute and deliver to DEVELOPER within forty-five (45) days after 
demand therefor an estoppel certificate certifying, among other items, that this Agreement is 
unmodified and in full force and effect (or if there have been modification, that the same is in 
full force and effect as so modified), that there are no defaults under this Agreement, that 
Developer has paid all amounts due under this Agreement or otherwise due the VILLAGE in 
connection with the Property or the applicable Project or Lot, that the Project constructed on the 
applicable Lot is in compliance with this Agreement, the Restrictive Covenants,  and the 
Ordinance, and such other matters as the DEVELOPER or its mortgagee or transferee may  
reasonably request.  It is intended that any such statement delivered pursuant to this Section may 
be relied upon by any prospective purchaser, tenant or mortgagee and their respective successors 
and assigns.  If the VILLAGE fails to deliver the same within such forty-five (45) day period, 
then such certificate as delivered by DEVELOPER to the VILLAGE shall be fully binding upon 
the VILLAGE as if fully signed by the VILLAGE.   

SECTION XXV.  TERMINATION BY DEVELOPER. 

At any time prior to commencement of construction of any improvement, whether public or 
private, other than grading and site work, of any part of the Projects, the DEVELOPER may 
terminate this Agreement by written notice to the VILLAGE whereupon, and provided that if 
Developer commenced grading and site work, Developer has re-seeded or placed sod or 
otherwise returning the Property to a grassy or green-scaped condition, this Agreement shall 
terminate, the Developer shall have no further rights or obligations hereunder and the parties 
shall record terminations of the memorandum of this Agreement and of the Restrictive 
Covenants if recorded against the Property, or any part thereof, at DEVELOPER’s cost.  If this 
Agreement is so terminated by DEVELOPER, DEVELOPER shall reimburse the VILLAGE, 
within thirty (30) days after written request, for all costs reasonably incurred by the VILLAGE 
up to and including the date of termination, and through completion of the termination process, 
in furtherance of this Agreement that are DEVELOPER’s responsibility pursuant to Section XIV 
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and not already reimbursed by DEVELOPER.  Section XV of this Agreement  shall survive any 
such termination, and shall remain binding on the parties.    

SECTION XXVI.  ACQUISITION. 

This Agreement shall not take effect until the DEVELOPER acquires the Property, and it shall 
only take effect if the DEVELOPER does so on or before January 31, 2018, subject to the 
additional conditions on the Agreement taking effect as described in Section XXXIII, below.  

SECTION XXVII.  RIGHT TO CURE. 

The parties shall be allowed a limited right to cure, subject to the exceptions noted below. If a 
party defaults under any of this Agreement's terms, the non-defaulting party will give to the 
defaulting party a written notice of the default. The defaulting party has thirty (30) days after 
receipt of this notice to cure the default. Only if the defaulting party fails to cure the default 
within this time period, may the non-defaulting party exercise those remedies granted under this 
Agreement or by applicable law.  This right to cure does not apply to the repair and maintenance 
obligations of Section VIII C. and D., or the miscellaneous operation limitations of Section XIII 
F. and G. of this Agreement.  This right to cure does not constitute a waiver of violations of law, 
or an assumption of risk or liability by the non-defaulting party.  This right to cure does not 
apply so as to require an additional notice, where notice is already required by the terms of this 
Agreement. 

SECTION XXVIII.  COMPLETION CERTIFICATE: 

Upon completion of the Guaranty Improvements and the passage of the applicable Guaranty 
Period, the DEVELOPER and any successors shall be relieved of the obligations of the Public 
Improvement Guaranty.   

SECTION XXIX.  SEPARATION BY LOT: 

The VILLAGE shall not withhold the issuance of any building permit, occupancy permit, or 
other approval that solely affects Lot 1 due to a non-compliance occurring on Lot 2, unless the 
non-compliance on Lot 2 arises from DEVELOPER’s failure to perform DEVELOPER”S 
obligations per this Agreement to install the Public Improvements and private improvements 
described in Section II as to Lot 2.  Similarly, the VILLAGE shall not withhold the issuance of 
any approval the DEVELOPER may require that solely affects Lot 2 due to a non-compliance 
occurring on Lot 1, unless the non-compliance on Lot 1 arises from DEVELOPER’s failure to 
perform DEVELOPER”S obligations per this Agreement to install the Public Improvements and 
private improvements described in Section II as to Lot 1. 

SECTION XXX.  MORTGAGEE CONSENT:   

The undersigned mortgagee of the Property, if any, consents to this Agreement, and agrees that 
its lien of mortgage shall be subordinate to the rights of the VILLAGE granted by this 
Agreement. 
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SECTION XXXI.  RECORDING:   

This Agreement shall not be recorded, however a Memorandum of Agreement shall be recorded 
in the office of the Register of Deeds of Milwaukee County, Wisconsin, in substantially the form 
attached hereto as Schedule XXXI, it being understood by the parties that this Agreement will 
run with the land until it is terminated as herein provided.     

SECTION XXXII.  AMENDMENTS:   

The VILLAGE and the DEVELOPER, by mutual consent, may amend this Agreement at any 
meeting of the VILLAGE Board. 

SECTION XXXIII.  EFFECTIVE DATE: 

This Agreement shall be effective on the date of the last to occur of the following events:  (1) the 
full execution of this Agreement by the VILLAGE and the DEVELOPER; (2) the recording of a 
fully executed deed with the Milwaukee County Register of Deeds which transfers the Property 
from Fox Point - Bayside School District to Chiswick Apartments LLC and/or Chiswick Land 
LLC or to Mandel Group Properties, LLC or its affiliates;  (3) the full execution of any then 
existing Mortgagees of the Property as required by Section XXX above; (4) the Village receipt 
of all financial guaranties required by this Agreement in a form approved by the Village as 
herein provided;  and (5) the Village approval of all plans required by Sections I, II, and III of 
this Agreement as indicted by the attachment to this Agreement of all of the required Schedules. 
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IN WITNESS WHEREOF, the DEVELOPER and the VILLAGE have caused this 
Agreement to be signed by their appropriate managers or officers and their corporate seals (if 
any) to be hereunto affixed in three original counterparts the day and year first above written. 

Chiswick Apartments LLC 

By:  Mandel/Chiswick Apartments LLC, 
Its:  Manager 

By:  _________________________ 

Its: __________________________ 

 

STATE OF WISCONSIN  ) 
     )ss. 
COUNTY OF MILWAUKEE  ) 

Personally came before me this ______ day of ______________, ______, the above 
named _________________, Authorized Signatory of Mandel/Chiswick Apartments LLC, 
Manager of Chiswick Apartments LLC, to me known to be the person who executed the 
foregoing instrument and acknowledged the same. 

       
NOTARY PUBLIC, STATE OF WI 
My commission expires:    

VILLAGE OF        
   COUNTY, WISCONSIN 

       
Douglas H. Frazer, VILLAGE President 

       
Kelly A. Meyer, VILLAGE Clerk 
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STATE OF WISCONSIN  ) 
     )ss. 
COUNTY OF MILWAUKEE ) 

Personally came before me this _____ day of ____________, _______, the above-named 
Douglas H. Frazer, VILLAGE President, and Kelly A. Meyer, VILLAGE Clerk, of the above-
named municipal corporation, to me known to be the persons who executed the foregoing 
instrument and to me known to be such VILLAGE President and VILLAGE Clerk of said 
municipal corporation and acknowledged that they executed the foregoing instrument as such 
officers as the deed of said municipal corporation by its authority and pursuant to the 
authorization by the VILLAGE Board from their meeting on the ______ day of ____________, 
_______. 

       
NOTARY PUBLIC, STATE OF WI 
My commission expires:    
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Dated this _____ day of _______________, 20_____. 

MORTGAGEE: 

By:       
Name:       
Title:       

STATE OF WISCONSIN  ) 
     )ss. 
COUNTY OF MILWAUKEE ) 

 Personally came before me this ______ day of ______________, ______, the above 
named _________________, Authorized Signatory of __________________________, to me 
known to be the person who executed the foregoing instrument and acknowledged the same. 

       
NOTARY PUBLIC, STATE OF WI 
My commission expires:    

VILLAGE OF        
   COUNTY, WISCONSIN 

Dated this _____ day of _______________, 20_____.  The undersigned Owner of the Property 
hereby authorizes the DEVELOPER to undertake the Projects on the Property and imposes this 
Agreement as a restriction on the Property to be binding upon the DEVELOPER and all owners 
of the Property and their successors and assigns. 

OWNER: 

By:       
Name:       
Title:       
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STATE OF WISCONSIN  ) 
     )ss. 
COUNTY OF MILWAUKEE ) 

 Personally came before me this ______ day of ______________, ______, the above 
named _________________, Authorized Signatory of __________________________, to me 
known to be the person who executed the foregoing instrument and acknowledged the same. 

       
NOTARY PUBLIC, STATE OF WI 
My commission expires:    

VILLAGE OF        
   COUNTY, WISCONSIN 

APPROVED AS TO FORM: 

       
Eric J. Larson, VILLAGE Attorney 
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