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NOTICE OF MEETING  
VILLAGE OF FOX POINT 

VILLAGE BOARD MEETING 

SCHWEMER HALL – MUNICIPAL BUILDING TUESDAY 
7200 N. SANTA MONICA BLVD FEBRUARY 12, 2019 
FOX POINT, WI 53217  7:00 P.M. 

AGENDA 

1. Roll Call

2. Persons desiring to be heard

At this time, individuals can address the Village Board on one or more topics for up 
to three-minutes with time extensions at the Village President's discretion. 
Individuals desiring to be heard may reserve a portion of their time, or defer it 
altogether, to when the Board takes up an agenda item. In connection with non-
agenda items, no action will be taken except for possible referrals to individuals or 
committees. 

3. Consent Agenda – All items listed under the Consent Agenda will be approved in one
motion without discussion unless any Board member requests that the item be removed for
individual discussion and possible action.  Any item(s) so removed shall be considered
individually prior to consideration of any New Business agenda items in the same order in
which they were originally listed in the Consent Agenda.

a. Approve the minutes of the January 8, 2019 Village Board meeting.

b. Adopt Resolution to designate International Migratory Bird Day to be on May 4, 2019,
in the Village of Fox Point.

c. Approve the Intergovernmental Cooperation Agreement (ICA) between the Milwaukee
Metropolitan Sewerage District and the Village of Fox Point to Recognize Joint TMDL
Implementation Initiatives and a related side agreement in a form approved by the
Village Director of Public Works, and authorize the Village President and Village
Attorney to sign the ICA and related side agreement per the Director of Public Works’
memorandum dated February 4, 2019.

d. Approve the Green Infrastructure Ten-Year Maintenance Covenant for the Goodrich
Lane Green Infrastructure and authorize the Village President and Village
Clerk/Treasurer to sign the Maintenance Covenant per the Director of Public Works’
memorandum dated February 4, 2019.

e. Accept the bid of Terra Engineering & Construction Corporation in the amount of
$200,630 for the 2019 sanitary sewer improvements to be performed in Sanitary Sewer
Basin No. 6 and authorize the Village President and Village Clerk/Treasurer to sign the
contract per the Director of Public Works’ memorandum dated February 4, 2019.
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f. Accept the proposal of Kapur & Associates in an amount not to exceed $15,358 for
construction management and inspection services for the 2019 sanitary sewer
improvements and authorize the Village President and Village Clerk/Treasurer to sign
the contract per the Director of Public Works’ memorandum dated February 4, 2019.

g. Accept the base bid and alternate bid number 2 in the amount of $2,036,444 for the
base bid and an increase of $155,155 for alternate bid number 2 for the 2019 Road and
Utility project on Calumet Road and Bergen Drive and authorize the Village President
and Village Clerk/Treasurer to sign the contract per the Director of Public Works’
memorandum dated February 7, 2019.

h. Accept the proposal of Kapur & Associates in an amount not to exceed $104,400 for
construction management and inspection services for the 2019 Road and Utility project
and authorize the Village President and Village Clerk/Treasurer to sign the contract per
the Director of Public Works’ memorandum dated February 7, 2019.

i. Reject all bids received on February 5, 2019 for the 2019 Stormwater Improvement
Project due to budgetary constraints per the Director of Public Works’ memorandum
dated February 7, 2019.

j. Approve the acquisition of easements on properties located at 702 and 708 East Green
Tree Road and 8304 and 8308 North Santa Monica Boulevard in a form approved by
the Village Director of Public Works, subject to the property owners executing the
documents the Village Attorney deems necessary; and approve the accompanying
Waiver of Special Assessments as presented; and authorize the Village President and
Village Clerk/Treasurer to execute the same.

k. Accept the replacement of squad car proposal from Ewald’s Hartford Ford for the squad
replacement at the cost of $35,726.00 and authorize the Village Manager to sign the
purchase order and any other documentation needed for the transaction.

l. Approve Payment of the Bills in the amount of $710,577.81 for the period January 1,
2019 through January 31, 2019 per the report submitted by the Village Manager.

4. Unfinished  Business

a. Vacation Rental Housing

The Board will continue its discussion on proposed vacation rental ordinances provided 
by the Village Attorney. The Board may direct the Village Attorney to draft an ordinance 
for future consideration. 

b. An Ordinance to Create Section 292-5.5 of the Village of Fox Point Village Code
Concerning Obstructions and Encroachments in Village Rights-of-Way - Second
Draft

The Board will consider and may act on the draft ordinance to Create Section 292-5.5 of 
the Village of Fox Point Village Code concerning obstructions and encroachments in 
Village right-of-way – second draft. 
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c. An Ordinance To Repeal And Re-Create Sections 745-23 A., B., C. (Intro), And D.
(Intro) And Create Section 745-23 C.(4)(E) Of The Village Of Fox Point Village
Code Concerning Wireless Telecommunications Mobile Service Facilities – First
Draft

The Board will consider, may set a public hearing, and may refer to the plan 
commission, the draft ordinance to repeal and re-create sections 745-23 a., b., c. (intro), 
and d. (intro) and create section 745-23 c.(4)(e) of the Village of Fox Point Village Code 
concerning wireless telecommunications mobile service facilities. 

5. New Business

a. Property Located at 411 E. Bradley Road

The Board will hear from the owners Infinity Funding, LLC at the property located at 411 
E. Bradley Road who will be given an opportunity to show cause why the Village Board 
should not commence an action against said property. Following, the Board will discuss, 
consider and may act on the property located at 411 E. Bradley Road. 

b. Property Located at 139 E. Good Hope Road

The Board will hear from the owners Nagle Real Estate, LLC at the property located at 
139 E. Good Hope Road who will be given an opportunity to show cause why the 
Village Board should not commence an action against said property. Following, the  
Board will discuss, consider and may act on the property located at 139 E. Good Hope 
Road. 

6. Future Agenda Items

The Village Board will act on any Trustee requests to place additional matters on an upcoming 
agenda, without discussion. 

7. Announcements
The following individuals will be given the opportunity to make announcements at the meeting 
in regard to (i) actions taken since the previous Village Board meeting on behalf of the Village, 
(ii) future Village activities and (iii) communications received from citizens.  These matters will 
not be discussed or acted on, and Board members shall not comment on matters announced 
by others.  Referrals may be made to committees and/or individuals. 

a. Village President Frazer
b. Trustee Fonstad
c. Trustee Symchych
d. Trustee Sumner
e. Trustee Tirado
f. Trustee Kravit
g. Trustee Ollman
h. Village Manager Scott Botcher
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8. Closed Session

It is anticipated the Village Board will convene into closed session for the following reasons: 

a. Pursuant to State Statutes Section 19.85(1)(e), for the purpose of deliberating or
negotiating the purchasing of public properties, the investing of public funds or
conducting other specified public business, whenever competitive or bargaining reasons
require a closed session, involving the possible acquisition of land for drainage and
stormwater retention purposes. Participating in this portion of the closed session will be
the Village Board, Village Manager, Village Assistant Manager, Public Works Director,
and Village Clerk Treasurer.

b. Pursuant to State Statutes Section 19.85(1)(g), to confer with counsel who is rendering
legal advice concerning strategy to be adopted by the body with respect to litigation in
which it is or is likely to become involved involving properties located at 411 E. Bradley
Road and 139 E. Good Hope Road. Participating in this portion of the closed session
will be the Village Board, Village Manager, Village Assistant Manager, Public Works
Director, and Village Clerk Treasurer.

9. Reconvene and Possible Action on Closed Session Items

The Village Board will reconvene into open session and may take action on the above 
described matters which were considered in closed session. 

10. Adjourn

NEXT REGULAR VILLAGE BOARD MEETING: MARCH 12, 2019 7:00 P.M. 

PLEASE NOTE:   Upon reasonable notice, efforts will be made to accommodate the needs of disabled individuals through sign language 
interpreters or other auxiliary aids.  For additional information or to request these services, contact the Village Clerk at (414) 351-8900.  
"Persons requiring an interpreter or other assistance should contact the Village Clerk’s office 72 hours prior to the meeting. Notice is hereby 
given that a majority any other board, commission or committee may be present at the meeting to gather information about a subject in which 
they are interested. This constitutes a meeting of any other board, commission or committee pursuant to State ex rel. Badke v. Greendale 
Village Bd., 173 Wis. 2d 553, 494 2d 408 (1993), and must be noticed as such, although said boards, commissions or committees will not take 
any formal action at this meeting." 



1 
A meeting (public hearing was cancelled) of the Fox Point Village Board was held on 2 

Tuesday, January 8, 2019 in Schwemer Hall, 7200 N. Santa Monica Boulevard. President Frazer 3 
called the meeting to order at 7:00 p.m. and asked the Village Clerk-Treasurer to take roll call. Roll 4 
Call of the Village Board present included:  5 

6 
Village President Douglas H. Frazer 7 

Trustee Eric Fonstad 8 
Trustee Christine Symchych  9 

Trustee Liz Sumner (Arrival 7:04 p.m.) 10 
Trustee Marty Tirado  11 
Trustee Greg Ollman 12 

13 
Those absent included: 14 

Trustee Bill Kravit 15 
16 
17 

Also, present are Village Attorney Eric Larson, Village Manager Scott Botcher, Assistant 18 
Village Manager Michael Pedersen, Public Works Director Scott Brandmeier, and Village Clerk 19 
Treasurer Kelly Meyer.  20 

21 
Notice of the meeting was provided to the North Shore Now and to all others as required by State 22 
open meetings laws and posted on the official bulletin board at 7200 N Santa Monica Boulevard, 23 
as well as the village website at www.villageoffoxpoint.com, as per 2015 Wisconsin Act 79 and as 24 
described in Village Ordinance Chapter 116-2, 116-2(C). 25 

26 
Persons desiring to be heard 27 

28 
President Frazer opened public comment with a brief synopsis. 29 

30 
Elizabeth Aelion, 210 W Bergen Court 31 

Ms. Aelion inquired on the prioritization of village capital projects and articulated concerns of 32 
the budget process, suggesting more input from citizens, specifically on the capital projects. 33 

34 
Michele Rifkin, 7821 N. Mohawk Road 35 

Ms. Rifkin expressed her concerns regarding the village’s response to her written complaint 36 
and matters connected to Azura Memory Care.   37 

38 
Larry Cohn, 200 W. Dunwood Road 39 

Mr. Cohn conveyed his concern regarding the village board comment period, a recent 40 
podcast and the Chiswick project.  41 

42 
President Frazer, hearing no other public comment, closed public comment period. 43 

44 
Public Hearing Cancelled in light of Withdrawal of Application for Balance Fitness and 45 
Wellness, d/b/a, Balance Fitness 46 

47 
48 
49 
50 
51 
52 

VB Mtg Agenda Pcket-02/1319
Page 1 of 105

http://www.villageoffoxpoint.com/


 53 
Committee Reports-Plan Commission 54 

 55 
Trustee Fonstad gave a report to village board concerning the Plan Commission’s review 56 

and recommendation of two Certified Survey Maps, both including proposed land combinations of 57 
two parcels. The first application was submitted by Applicants Anne and Donald Robertson located 58 
at 1046 East Thorne Lane. The second application was submitted by Applicants Leon and Bonnie 59 
Joseph located at 8130 North Beach Drive. Both Certified Survey Maps were recommended to the 60 
Village Board for approval, as final. 61 
 62 
Consent Agenda 63 

 64 
a. Approve the minutes of the December 11, 2018 Village Board meeting. 65 

 66 
b. Adopt the Resolution 2019-01 approving the 2019 North Shore Fire Department fees for 67 

service schedule. 68 
  69 

c. Adopt the Resolution 2019-02 to approve a stormwater Utility Rate Increase per the Village 70 
Manager’s memorandum dated January 2, 2019. 71 

 72 
d. Approve the Land Combination and Certified Survey Map submitted by Applicants Anne 73 

and Donald Robertson for the property located at 1046 East Thorne Lane, upon all terms 74 
and conditions recommended by the Plan Commission.   75 
 76 

e. Accept the quotes from multiple vendors in an amount not to exceed $15,300.50 for the 77 
spring tree order and authorize the Village Manager to execute the necessary purchase 78 
orders per the Village Forester’s memorandum dated January 3, 2019. 79 
 80 

f. Accept the proposal of Wachtel Tree Science in the amount of $40,000 for the 5-year tree 81 
re-inventory and authorize the Village President and Village Clerk/Treasurer to sign the 82 
contract per the Director of Public Works' memorandum dated January 3, 2019. 83 
 84 

g. Approve the Land Combination and Certified Survey Map submitted by Applicants Leon and 85 
Bonnie Joseph for the property located at 8130 North Beach Drive, upon all terms and 86 
conditions recommended by the Plan Commission. 87 
 88 

h. Adopt Resolution 2019-03 Relocation Order Resolution and Resolution of Necessity for 89 
Stormwater Improvement Work on 702 and 708 East Green Tree Road. 90 

 91 
i. Approve Payment of the Bills in the amount of $1,021,682.40 for the period December 1, 92 

2018 through December 31, 2018 per the report submitted by the Village Manager.           93 
 94 
On motion by Trustee Ollman, seconded by Trustee Tirado, and carried 95 
unanimously, the Village Board approved the consent agenda, as presented. 96 
 97 

New Business 98 
 99 
Adopt Ordinance 2019-xx to create regulation of vacation rental establishments in the 100 
Village of Fox Point and Adopt Ordinance 2019-xx to repeal and re-create the definition of 101 
time share property in the Village of Fox Point. 102 
 103 
  104 
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 105 
 106 
 Village Attorney Eric Larson gave a brief background on the vacation rental and the time 107 
share ordinances, specifically how it applies to Village of Fox Point. Both ordinances were 108 
reviewed and discussed. 109 
 110 

 Without objection, by unanimous consent, the Village Board took no action on 111 
agenda items 6a and 6b.  112 

 113 
Telecommunications facilities - small wireless facilities siting 114 
 115 

Village Trustees received a report from Village Attorney Eric Larson regarding 116 
telecommunications facilities, specifically new FCC regulations for small wireless facilities siting. 117 
Small cell facility information was distributed to the Village Board by Village Attorney Eric Larson. 118 
 119 

Attorney Larson noted he will propose and prepare two ordinances in regard to 120 
telecommunications facilities, specifically small wireless facilities. 121 
 122 
Future Agenda Items-None 123 
 124 
Announcements 125 
 126 

Village President Frazer reported on a recent New York Times article about the Dark Store 127 
issue that focused on the City of Wauwatosa, Wisconsin; he commented that Dark Store 128 
Legislation is now receiving national attention. 129 
 130 

Trustee Tirado gave report on the Pool Committee/Staff meeting with Ayres Associates this 131 
morning regarding the Fox Point Pool. The meeting was about two hours in length, with good 132 
progress made. On Tuesday, February 5, 2019 at 6:30 p.m. a public input meeting will be held at 133 
the Village Hall in regard to the Fox Point Pool. Ayres will present their initial thoughts and get 134 
public input during this meeting.  135 
 136 

Village Manager Scott Botcher noted he would be handing out envelopes to the Village Board 137 
with information. After review, if any questions arise Village Board members were asked to contact 138 
the Village Manager. 139 

 140 
Closed Session 141 

 142 
On motion by President Frazer with all members voting aye, (6-0), the Board 143 
convened into Closed Session at 8:05 p.m., Pursuant to State Statutes Section 144 
19.85(1)(c), to consider employment, promotion, compensation or performance 145 
evaluation data of any public employee over which the governmental body has 146 
jurisdiction or exercises responsibility, more specifically concerning the Village 147 
Manager.  148 

 149 
Reconvene and Possible Action on Closed Session Items 150 
 151 

On motion by President Frazer, seconded by Trustee Fonstad, and carried 152 
unanimously, to reconvene to open session at 8:40 p.m. 153 
 154 
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On motion by President Frazer, seconded by Fonstad, and carried unanimously by 155 
roll call vote to authorize a two percent pay increase for the Village Manager, which 156 
is the same as given to other village employees, effective January 1, 2019. 157 

 158 
Adjourn 159 

 160 
On motion by Trustee Tirado, seconded by Trustee Symchych, and carried 161 
unanimously, the Village Board adjourned the Village Board meeting at 8:45 p.m.  162 

 163 
Respectfully submitted, 164 

 165 
 166 

        167 
Kelly A. Meyer, CMC/WCMC 168 

Village Clerk Treasurer 169 
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STATE OF WISCONSIN     VILLAGE OF FOX POINT   MILWAUKEE COUNTY 
 

RESOLUTION NO. 2019-xx 

RESOLUTION TO ADOPT THE INTERNATIONAL MIGRATORY BIRD DAY 
 

 WHEREAS,  migratory birds are some of the most beautiful and easily observed wildlife that share our 
communities; and 

 
 WHEREAS,  many citizens recognize and welcome migratory songbirds as symbolic harbingers of spring; 
and  
 
 WHEREAS,  these migrant species also play an important economic role in our community, controlling 
insect pests and generating millions in recreational dollars statewide; and 
 
 WHEREAS,  migratory birds and their habitats are declining throughout the Americas, facing a growing 
number of threats on their migration routes and in both their summer and winter homes; and 
 
 WHEREAS,  public awareness and concern are crucial components of migratory bird conservation; and 
 
 WHEREAS,  citizens enthusiastic about birds, informed about the threats they face, and empowered to help 
address those threats can directly contribute to maintaining healthy bird populations; and 
 
 WHEREAS,  since 1993 International Migratory Bird Day (IMBD) has become a primary vehicle for focusing 
public attention on the nearly 350 species that travel between nesting habitats in our communities and throughout 
North America and their wintering grounds in South and Central America, Mexico, the Caribbean, and the southern 
U.S.; and 
 
 WHEREAS,  hundreds of thousands of people will observe IMBD, gathering in town squares, community 
centers, schools, parks, nature centers,  and wildlife refuges to learn about birds, take action to conserve them, and 
simply to have fun; and 
 
 WHEREAS,  while IMBD officially is held each year on the second Saturday in May, its observance is not 
limited to a single day, and planners are encouraged to schedule activities on the dates best suited to the presence 
of both migrants and celebrants; and 
 
 WHEREAS,  IMBD is not only a day to foster appreciation for wild birds and to celebrate and support 
migratory bird conservation, but also a call to action;  
 

NOW THEREFORE BE IT RESOLVED,  that the Fox Point Village Board hereby designates May 4, 2019 as 
 International Migratory Bird Day in the Village of Fox Point and urges all citizens to celebrate this 

observance and to support efforts to protect and conserve migratory birds and their habitats in our community and 
the world at large. 

 
PASSED AND ADOPTED BY THE VILLAGE BOARD, VILLAGE OF FOX POINT, this 12th day of February, 2019. 

_________________________ 
Douglas H. Frazer 
Village President 
 
_________________________ 
Kelly Meyer, CMC/WCMC 
Village Clerk/Treasurer  
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Intergovernmental Cooperation Agreement  
between the Milwaukee Metropolitan Sewerage District and the 

Village of Fox Point to Recognize Joint Water Quality Improvement Initiatives 
 
This Agreement (Agreement) is between the Milwaukee Metropolitan Sewerage District (District), 
acting through its Executive Director, and Village of Fox Point, acting through its Village President, 
each as authorized by his or her respective governing body. 
 
WHEREAS the parties are among multiple entities who have entered, or who are expected to enter, an 
Intergovernmental Cooperation Agreement to recognize Joint Water Quality Improvement Initiatives 
(the “Multi-Party Agreement”); and 
 
WHEREAS the Village of Fox Point and the District hereby intend to establish certain limitations on 
the indemnification provisions of the Multi-Party Agreement, as between Fox Point and the District; 
and 
 
WHEREAS this Agreement does not materially alter the terms of performance of the Multi-Party 
Agreement; 
 
NOW THEREFORE, the parties hereby agree that, as between the District and the Village of Fox 
Point, Section 15 of the Multi-Party Agreement is subject to the following limitations: 
 
 Section 15. Indemnification. 
 

Nothing contained within this agreement is intended to be a waiver or estoppel of the Village or 
its insurer to rely upon the limitations, defenses and immunities contained within Wisconsin 
Statutes sections 893.80 and 345.05. To the extent that indemnification is available and 
enforceable, the Village or its insurer shall not be liable in indemnity, contribution or otherwise 
for an amount greater than the limits of liability for municipal claims established by Wisconsin 
law. 

 
MILWAUKEE METROPOLITAN  
SEWERAGE DISTRICT 
 

VILLAGE OF FOX POINT  

By:  __________________________________ By:  _________________________________ 
       Kevin L. Shafer, P.E. 
       Executive Director 

        Douglas Frazer 
        Village President, Village of Fox Point 
 
   

Date:  _________________________________  Date:  _______________________________ 
 
Approved as to form                                               
 

Approved as to form 

______________________________________ 
Attorney for the District 

_____________________________________ 
Attorney for the Village of Fox Point 
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Green Infrastructure Ten-Year Maintenance Covenant 

for the 
Goodrich Lane Green Infrastructure 

 

This Ten-Year Maintenance Covenant (Covenant) is granted by the Village of Fox Point (Fox 
Point), 7200 North Santa Monica Boulevard, Fox Point, Wisconsin 53217, to the Milwaukee 
Metropolitan Sewerage District (District), 260 West Seeboth Street, Milwaukee, Wisconsin 
53204. 
 

INTRODUCTION 
 
1. The Green Infrastructure.  The green infrastructure is 850 square feet of regenerative 

stormwater conveyance and 2,780 square feet of bioswale near the intersection of East 
Goodrich Lane and North Gray Log Lane (the green infrastructure).  Figure 1 shows the 
location of the green infrastructure.  The green infrastructure will capture and hold stormwater 
in place to reduce the quantity and improve the quality of runoff.  The green infrastructure has 
a detention capacity of 23,475 gallons.  This Covenant applies only to this green 
infrastructure. 

 
2. Baseline Documentation.  The condition of the green infrastructure is documented in a 

Baseline Report at the office of the District and incorporated into this Covenant by reference.  
The Baseline Report consists of reports, maps, photographs, and other documentation and 
provides an inventory of relevant features, characteristics, and conservation values.  The 
Baseline Report provides an accurate representation of the condition of the green 
infrastructure at the time of the conveyance of this Covenant.  The Baseline Report is an 
objective, but not exclusive, reference for monitoring compliance with the terms of this 
Covenant. 

 
3. Conservation Intent.  Fox Point and the District share the common purpose of preserving the 

green infrastructure for a period of at least ten years.  Fox Point intends to protect the green 
infrastructure.  In addition, Fox Point intends to convey to the District and the District agrees 
to accept a right to monitor and enforce these restrictions. 
 

MAINTENANCE COVENANT 
 

In consideration of the facts recited above, Fox Point grants and the District accepts a 
Maintenance Covenant for a period of ten years for the green infrastructure.  This Covenant 
consists of the following terms, rights, and restrictions. 
 
1. Purpose.  The purpose of this Covenant is to require Fox Point to keep, preserve, and 

maintain the green infrastructure, as described above. 
 

2. Effective Dates.  This Covenant becomes effective when signed by both Fox Point and the District.  
This Covenant terminates on December 31, 2028.  
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3. Operation and Maintenance.  Fox Point will maintain the green infrastructure so that it 
remains functional for the entire term of this Covenant.  Fox Point is solely responsible for 
operation, maintenance and evaluating performance. 

 
4. Additional Reserved Rights of Fox Point.  Fox Point retains all rights associated with the 

green infrastructure, including the right to use it and invite others to use it in any manner that 
is not expressly restricted or prohibited by the Covenant or inconsistent with the purpose of 
the Covenant.  However, Fox Point may not exercise these rights in a manner that would 
adversely affect the green infrastructure. 

  
Fox Point expressly reserves the right to sell, give, bequeath, mortgage, lease or otherwise 
encumber or convey the green infrastructure, if: 

 
4.1 The encumbrance or conveyance is subject to the terms of this Covenant. 

 
4.2 Fox Point incorporates the terms of this Covenant by reference in any subsequent 

deed or other legal instrument by which Fox Point transfers any interest in all or part 
of the green infrastructure. 
 

4.3 Fox Point notifies the District of any conveyance in writing within fifteen days after 
the conveyance and provides the District with the name and address of the recipient 
of the conveyance and a copy of the legal instrument transferring rights. 
 

4.4 Failure of Fox Point to perform any act required in Subparagraphs 4.2 or 4.3 does not 
impair the validity of this Covenant or limit its enforceability in any way. 

 
5. District Rights and Remedies.  To accomplish the purpose of this Covenant, Fox Point 

expressly conveys to the District the following rights and remedies: 
 

5.1 Preserve Conservation Values.  The District has the right to preserve and protect the 
green infrastructure. 

 
5.2 Prevent Inconsistent Uses. The District has the right to prevent any activity or use of 

the green infrastructure that is inconsistent with the purpose of this Covenant and to 
require the restoration of areas or features of the green infrastructure that are damaged 
by any inconsistent activity or use, pursuant to the remedies set forth below. 

 
5.3 Inspection. The District has the right to: inspect and monitor compliance with the 

terms of this Covenant; obtain evidence for use in seeking judicial or other 
enforcement of the Covenant; and otherwise exercise its rights under the Covenant.  
The District will: provide prior notice to Fox Point before inspecting the green 
infrastructure, comply with the safety rules of Fox Point, and avoid unreasonable 
disruption of the activities Fox Point. 

 

6. Remedies for Violations.  The District has the right to enforce the terms of this Covenant and 
prevent or remedy violations through appropriate legal proceedings. 
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6.1 Notice of Problems. If the District identifies problems with the green infrastructure, 

then the District will initially attempt to resolve the problems collaboratively.  The 
District will notify Fox Point of the problems and request remedial action within a 
reasonable time.    

 
6.2 Notice of Violation and Corrective Action.  If the District determines that a violation 

of the terms of this Covenant has occurred or is threatened, then the District will give 
written notice of the violation or threatened violation and allow at least thirty (30) 
days to correct the violation.  If Fox Point fails to respond, then the District may 
initiate judicial action.  The requirement for an initial notice of violation does not 
apply if, in the discretion of the District, immediate judicial action is necessary to 
prevent or mitigate significant damage to the green infrastructure or if good faith 
efforts to notify Fox Point are unsuccessful. 

 
6.3 Remedies. When enforcing this Covenant, the remedies available to the District 

include: temporary or permanent injunctive relief for any violation or threatened 
violation of the Covenant, the right to require restoration of the green infrastructure to 
its condition at the time of the conveyance of this Covenant, specific performance, 
declaratory relief, and recovery of damages resulting from a violation of the Covenant 
or injury to the green infrastructure.  

 
6.4 Non-Waiver.  A delay or prior failure of the District to discover a violation or initiate 

enforcement proceedings does not waive or forfeit the right to take any action 
necessary to assure compliance with the terms of this Covenant.  

 
6.5 Waiver of Certain Defenses.  Fox Point waives any defense of laches, such as failure 

by the District to enforce any term of the Covenant, and estoppel, such as a 
contradictory statement or action by the District. 

 
6.6 Acts Beyond the Control of Fox Point.  The District may not bring any action against 

Fox Point for any injury or change in the green infrastructure resulting from causes 
beyond the control of Fox Point, including, but not limited to, natural disasters such 
as fire, flood, storm, natural earth movement and natural deterioration, or prudent 
actions taken by Fox Point under emergency conditions to prevent or mitigate damage 
from such causes, provided that Fox Point notifies the District of any occurrence that 
has adversely affected or interfered with the purpose of this Covenant. 

 
7. Amendment.  At any time, Fox Point and the District may jointly amend this Covenant in a 

written instrument executed by both parties.   
 
8. Assignment.  The District may convey, assign, or transfer its interests in this Covenant to a 

unit of federal, state, or local government or to an organization that is qualified within the 
meaning of Section 170(h)(3) of the Internal Revenue Code and in the related regulations or 
any successor provisions then applicable.  As a condition of any assignment or transfer, any 
future holder of this Covenant is required to carry out its purpose for the remainder of its term.  
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The District will notify Fox Point of any assignment at least thirty (30) days before the date of 
such assignment.  However, failure to give such notice does not affect the validity of 
assignment or limit its enforceability in any way.  

 
9. Captions.  The captions in this Covenant have been inserted solely for convenience of 

reference and are not part of the Covenant and have no effect on construction or interpretation. 
  

10. Controlling Law and Liberal Construction.  The laws of the State of Wisconsin govern the 
interpretation and performance of this Covenant.  Ambiguities in this Covenant will be 
construed in a manner that best effectuates the purpose of the Covenant and protection of the 
green infrastructure.  

 
11. Counterparts.  Fox Point and the District may execute this Covenant in two or more 

counterparts, which will, in the aggregate, be signed by both parties.  Each counterpart is an 
original document. 

 
12. Entire Agreement.  This Covenant sets forth the entire agreement between Fox Point and 

the District with respect to this Covenant and supersedes all prior discussions, negotiations, 
understandings, or agreements relating to the Covenant.  
 

13. Extinguishment.  This Covenant may be terminated or extinguished before the expiration of 
its term, in whole or in part, only through judicial proceedings in a court of competent 
jurisdiction.  Furthermore, the Covenant may be extinguished only if Fox Point and the 
District agree that a subsequent unexpected change in the condition of or surrounding the 
green infrastructure makes accomplishing the purpose of the Covenant impossible.  

 
14. Ownership Responsibilities, Costs, and Liabilities.  Fox Point retains all responsibilities 

and will bear all costs and liabilities related to the ownership of the green infrastructure, 
including, but not limited to, the following:  

 
14.1 Operation, upkeep, and maintenance.  Fox Point is responsible for the operation, 

upkeep, and maintenance of the green infrastructure.  
 

14.2 Control.  In the absence of a judicial decree, nothing in this Covenant establishes 
any right or ability in the District to: 

 
a. exercise physical or managerial control over the day-to-day operations of the 

green infrastructure;  
 
b. become involved in the management decisions of Fox Point regarding the 

generation, handling, or disposal of hazardous substances; or 
  
c. otherwise become an operator of the green infrastructure within the meaning of 

the Comprehensive Environmental Response, Compensation, and Liability Act 
of 1980, as amended (“CERCLA”), or similar laws imposing legal liability on 
the owner or operator of the green infrastructure.  
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14.3 Permits.  Fox Point is solely responsible for obtaining applicable government 

permits and approvals for any construction or other activity or use permitted by this 
Covenant.  During construction or any other activity, Fox Point will comply with all 
applicable federal, state, and local laws, regulations, and requirements.  

 
14.4 Indemnification.  Fox Point releases and will hold harmless, indemnify and defend 

the District and its members, directors, officers, employees, agents and contractors 
and the heirs, personal representatives, successors and assigns of each of them 
(collectively “Indemnified Parties”) from and against any and all liabilities, 
penalties, fines, charges, costs, losses, damages, expenses, causes of action, claims, 
demands, judgments or administrative actions, including, without limitation, 
reasonable attorney fees, arising from or in any way connected with:  

 
a. injury to or the death of any person, or physical damage to the green 

infrastructure resulting from any act, omission, condition, or other matter 
related to or occurring on or about the green infrastructure, regardless of cause, 
unless due to the negligence of any of the Indemnified Parties;  

 
b. the violation or alleged violation of, or other failure to comply with, any state, 

federal or local law, regulation, including without limitation, CERCLA, by any 
person other than the Indemnified Parties, in any way affecting, involving, or 
related to the green infrastructure; or 

 
c. the presence or release in, on, from, or about the green infrastructure, at any 

time, of any substance now or hereafter defined, listed, or otherwise classified 
pursuant to any federal, state, or local law, regulation, or requirement as 
hazardous, toxic, polluting, or otherwise contaminating to the air, water, or 
soil, or in any way harmful or threatening to human health or the environment, 
unless caused solely by any of the Indemnified Parties.  

 
Nothing in this agreement is intended to be a waiver or estoppel of Fox Point or its 
insurer to rely upon the limitations, defenses, and immunities contained within 
Wisconsin law, including those contained within Wisconsin Statues, secs. 893.80, 
895.52, and 345.05.  To the extent that indemnification is available and enforceable, 
Fox Point or its insurer will not be liable in indemnity or contribution for an amount 
greater than the limits of liability for municipal claims established by Wisconsin 
Law. 

 

15. Severability.  If any provision or specific application of this Covenant is found to be invalid 
by a court of competent jurisdiction, then the remaining provisions or specific applications of 
this Covenant will remain valid and binding.  

 
16. Successors.  This Covenant is binding upon and inures to the benefit of Fox Point and the 

District and their respective personal representatives, heirs, successors and assigns and will 
continue as a servitude running with the green infrastructure for the term of the Covenant.  
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17. Terms.  Wherever used in this Covenant, the terms "Fox Point" and "District" include the 

respective personal representatives, heirs, successors, and assigns of Fox Point and the 
District.  

 
 

MILWAUKEE METROPOLITAN 

SEWERAGE DISTRICT 

  

VILLAGE OF FOX POINT  

 

 

By:        By:        
       Kevin L. Shafer, P.E.  
       Executive Director 
 

       Douglas Frazer 
       Village President 
 

Date: ______________________________ Date: ______________________________ 
 
Approved as to Form 
 
 
By:        
       Attorney for the District 

 
By:        
       Kelly Meyer 
       Village Clerk/Treasurer 

         
Date: ______________________________ 
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Figure 1 
MAP SHOWING THE GODRICH LANE GREEN INFRASTRUCTURE 
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Document Number 

 
PERMANENT STORM WATER 
DRAINAGE EASEMENT AND 

TEMPORARY CONSTRUCTION 
EASEMENT 

 

 
This Easement is made this ___ day of ___________, 

20___, by Thomas M. Frost and Kathleen Reiley, (referred to 
herein as “Owner”), to benefit the Village of Fox Point, a 
municipal entity duly existing per the laws of the State of 
Wisconsin (referred to herein as “Village”). 
 

RECITALS: 
 

Owner is the owner of the property located at 702 East 
Green Tree Road, Fox Point, Wisconsin, as further described in 
Exhibit A attached hereto and incorporated herein by reference 
(referred to herein as the “Owner’s Parcel”); and 
 

Certain retaining wall and related improvements that 
affect drainage within a ravine on and in the vicinity of the 
Owner’s Parcel are in need of repair and reconstruction; and 
 

In consideration of the mutual benefits to be gained by 
the drainage improvements, Owner hereby intends to grant the 
Village such rights as are necessary for Village to make and 
operate such drainage improvements across the Owner’s 
Parcel. 

 

 
 
 
 
 
 
 
 
 
 
 
 
 

Recording Area 
 Name and Return Address 
 
Attorney Eric J. Larson 
730 N. Grand Avenue 
Waukesha, WI 53186 
 
Tax Key No.: 1290163000 
Parcel Identification Number (PIN) 

GRANT: 
 

NOW, THEREFORE, Owner hereby grants Village an easement as follows: 
 

1. Grant of Permanent Easement.  The Village may construct, operate, 
maintain, repair, inspect, and reconstruct facilities for the drainage of water 
across Owner’s Parcel, in the area specifically described in attached Exhibit 
B (such area referred to herein as the “Easement Area”). Such facilities may 
include a retaining wall, ditches, swales, underground pipes, drain tiles, or 
such other improvements as Village may require, and appurtenant 
equipment under and above ground as deemed necessary by Village, to 
allow public water to drain across and through the Easement Area (such 
facilities referred to herein as the “Village’s Facilities”).  
 

2. Construction, Maintenance, Repair, Inspection, Reconstruction.  The 
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Village may enter Owner’s Parcel, within the Easement Area, with such 
persons, equipment, vehicles, and machinery as Village deems necessary, 
at all reasonable times, in order to construct, operate, maintain, repair, 
inspect or reconstruct the Village’s Facilities.  The Village shall restore 
damage caused by the Village’s work within the Easement Area.  Such 
restoration for currently unpaved areas shall be accomplished by replacing 
fill and soil to the preexisting grade and establishing grass, and for currently 
paved areas shall be accomplished by replacing fill and base course 
material, and repaving to the preexisting grade.  Trees, bushes, branches 
and roots may be trimmed or removed so as not to interfere with the 
Village’s use of the Easement Area.  The rights granted to the Village 
herein may be exercised by the Village, its staff, employees, contractors 
and authorized agents in accordance with the terms contained herein. 
 

3. Binding on Owner of Owner’s Parcel.  This easement is superior and 
paramount to the rights of any parties hereto in the respective servient 
estates so created, and is binding upon the owners of the Owner’s Parcel, 
their successors, heirs, and assigns.  The Owner further agrees that this 
Easement is a covenant and restriction that shall run with the land.  This 
Easement shall not be modified, amended, or removed, without the written 
approval of the Village of Fox Point Village Board. 
 

4. Not Exclusive; Limitations.  The Owner shall continue to have the ability to 
use the Easement Area for all purposes provided that such use does not 
interfere or infringe upon the rights granted to the Village by this Easement.  
Except as to those structures existing as of the date hereof no structures 
shall be built within the Easement Area, or in close proximity to the 
Easement Area so as to prevent the Village from exercising any of its rights 
under this Easement.  The elevation of the existing ground surface within 
the Easement Area shall not be altered by more than four inches (4") 
without the written consent of the Village. 

 
5. Bill of Sale.  To the extent the Owner may have an ownership interest in the 

Village’s Facilities described herein and located within the Easement Area, 
the Owner’s interest is hereby sold and conveyed to the Village. 

 
6. Temporary Construction Easement.  Contemporaneously with the 

execution of this document, the Village of Fox Point has a need to conduct 
certain work in 2019 with regard to the Village’s Facilities and will need to 
cross the Owner’s Parcel, and the Owner therefore hereby grants to the 
Village the following temporary limited easement for all of the following 
activities (the “Work”):  Construction and access, including for such 
purpose the right to operate necessary equipment thereon, the right of 
ingress and egress, and the right to grade and restore the property, 
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including the right to preserve, protect or remove or plant thereon any 
vegetation that the Village authorities may deem desirable to prevent 
erosion of the soil and to complete the Work, with such rights continuing as 
long as required for such public purpose, in the Village of Fox Point, 
Milwaukee County, Wisconsin, on, over, in and under the Temporary 
Easement Area described in attached Exhibit C.  Owner consents to the 
entry of the employees, workmen, agents or independent contractors of the 
Village for and incidental to the Work described above, but reserve to 
themselves the right to make such use of land included in said easement, 
subject to the ordinances of the Village of Fox Point, and the statutes of the 
State of Wisconsin as will not disturb or interfere with such Work or prevent 
ingress or egress thereto for the purpose of the construction, repair, 
maintenance and reconstruction thereof.  This Temporary Construction 
Easement is for Work conducted in 2019 only, and automatically expires 
thereafter. 
 

7. Severability.  If any term, covenant or condition of this Easement, or its 
application, shall be invalid or unenforceable under applicable law, the 
remainder of this Easement shall remain in full force and effect and shall not 
be affected by such partial invalidity or unenforceability. 
 

8. Governing Law.  This agreement shall be construed and enforced in 
accordance with the laws of the State of Wisconsin.    

 
 

 
Owner 702 East Green Tree Road  
 

 
By:  ______________________________________ 
     Thomas M. Frost 

 
STATE OF WISCONSIN    ) 
                             ) ss. 
COUNTY OF MILWAUKEE  ) 
 

Personally came before me this ____ day of _______________________,20___, 
the above-named Thomas M. Frost to me known to be the person who executed the 
foregoing instrument and acknowledged the same. 
 

_______________________________ 
NOTARY PUBLIC, STATE OF WI 
Print name: ______________________ 
My commission: __________________ 
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Owner 702 East Green Tree Road  
 

 
By:  ______________________________________ 
     Kathleen Reiley 

 
 
STATE OF WISCONSIN    ) 
                             ) ss. 
COUNTY OF MILWAUKEE  )  
 

Personally came before me this ____ day of _______________________,20___, 
the above-named Kathleen Reiley to me known to be the person who executed the 
foregoing instrument and acknowledged the same. 
 

_______________________________ 
NOTARY PUBLIC, STATE OF WI 
Print name: ______________________ 
My commission: __________________ 

 
This Instrument Was Drafted By: 
Eric J. Larson, Village Attorney 
Municipal Law & Litigation Group, S.C. 
730 N. Grand Avenue 
Waukesha, WI 53186  
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Exhibit A 
 
 

Lot 12, in Block 2, in Ravina, being a Subdivision of part of Lot 1 in the Northwest 1/4 of 
Section 21, in Township 8 North, Range 22 East, in the Village of Fox Point, Milwaukee 
County, Wisconsin. 
 
Tax Key No. 129-0163 
 
Address: 702 E Green Tree Road   
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Exhibit B 
(Attach Legal Description of Easement Area) 
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Exhibit C 
(Attach Legal Description of Temporary Easement Area) 
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WAIVER OF POTENTIAL SPECIAL ASSESSMENT  

  
  
  
WHEREAS, Kathleen Reiley and Thomas M. Frost (the “Owner”) are owners of certain lands 
within the Village of Fox Point with the street address of 702 E. Green Tree Point Road, Fox Point, 
Wisconsin 53217, (the “Owner”) described on Exhibit A attached hereto and made a part hereof 
(the “Owner’s Parcel”); and  
  
  
WHEREAS, the Village of Fox Point desires to obtain a permanent storm water drainage easement 
over a portion of the Owner’s Parcel (the “Easement Area”) described on an Exhibit B attached 
hereto and made a part here of in order to perform certain work including repair or reconstruction 
of any retaining wall and related improvements that affect drainage on or in the vicinity of the 
Owner’s Parcel in 2019 that both the Village of Fox Point and the Owner believe will benefit the 
Owner’s Parcel (the “Work”); and.  
  
  
WHEREAS, the Owner is willing to grant a permanent storm water drainage easement to the 
Village of Fox Point at no charge, to allow the Village to perform mutually beneficial Work in the 
Easement Area; and  
  
  
WHEREAS, the Village of Fox Point, as consideration for the undersigned conveying a permanent 
storm water drainage easement to the Village of Fox Point at no charge, is willing herein to warrant 
and represent that the Village of Fox Point shall waive any special assessments, special charges or 
other claims potentially to be made by the Village of Fox Point related to the work to be done in 
the Easement Area.  
  
  
NOW, THEREFORE, the Village of Fox up Point hereby agree as follows:  
  

1. That upon the granting of a permanent storm water drainage easement in the Easement 
Area of the Owners Parcel within the Village of Fox Point, the Village of Fox Point herein 
waives any special assessments, special charges, or other possible claims of the Village of 
Fox Point which could be levied pursuant to local ordinance and, without limitation 
because of enumeration, specifically waives Fox Point Code Section 67.2 and/ or the 
Wisconsin Statutes Section 66.070l, or Section 66.0703 for the Work.   
  

2. The Village of Fox Point is aware the owner is relying on this waiver as an inducement to 
grant the permanent storm water drainage easement to the Village of Fox Point  

  
3. The Village of Fox Point further states that this decision to waive all such rights was made 

freely, willingly and voluntarily.  
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4. This Waiver shall be construed and enforced in accordance with the laws of this State of 
Wisconsin.  

  
  

  

DATED this ______ day of _____________, 20_____.  

  
  
Village of Fox Point  
  
  
By: __________________________________ 

Douglas H. Frazer, Village President 
 
 
Attest: __________________________________ 
  Kelly A. Meyer, Village Clerk 
 
   
STATE OF WISCONSIN    )  
                             ) ss.  
COUNTY OF MILWAUKEE  )  
  
Personally came before me this ____ day of _______________________,2019, the above-named 
Douglas H. Frazer and Kelly A. Meyer to me known to be the person who executed the foregoing 
instrument and acknowledged the same.  
  
_______________________________ NOTARY 
PUBLIC, STATE OF WI  
Print name: ______________________  
My commission: __________________  
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Document Number 

 
PERMANENT STORM WATER 
DRAINAGE EASEMENT AND 

TEMPORARY CONSTRUCTION 
EASEMENT 

 

 
This Easement is made this ___ day of ___________, 

20___, by Michael W. McLaughlin, Jr. and Nancy Ann 
McLaughlin, (referred to herein as “Owner”), to benefit the 
Village of Fox Point, a municipal entity duly existing per the laws 
of the State of Wisconsin (referred to herein as “Village”). 
 

RECITALS: 
 

Owner is the owner of the property located at 708 East 
Green Tree Road, Fox Point, Wisconsin, as further described in 
Exhibit A attached hereto and incorporated herein by reference 
(referred to herein as the “Owner’s Parcel”); and 
 

Certain retaining wall and related improvements that 
affect drainage within a ravine on and in the vicinity of the 
Owner’s Parcel are in need of repair and reconstruction; and 
 

In consideration of the mutual benefits to be gained by 
the drainage improvements, Owner hereby intends to grant the 
Village such rights as are necessary for Village to make and 
operate such drainage improvements across the Owner’s 
Parcel. 

 

 
 
 
 
 
 
 
 
 
 
 
 
 

Recording Area 
 Name and Return Address 
 
Attorney Eric J. Larson 
730 N. Grand Avenue 
Waukesha, WI 53186 
 
Tax Key No.: 1290162000 
Parcel Identification Number (PIN) 

GRANT: 
 

NOW, THEREFORE, Owner hereby grants Village an easement as follows: 
 

1. Grant of Permanent Easement.  The Village may construct, operate, 
maintain, repair, inspect, and reconstruct facilities for the drainage of water 
across Owner’s Parcel, in the area specifically described in attached Exhibit 
B (such area referred to herein as the “Easement Area”). Such facilities may 
include a retaining wall, ditches, swales, underground pipes, drain tiles, or 
such other improvements as Village may require, and appurtenant 
equipment under and above ground as deemed necessary by Village, to 
allow public water to drain across and through the Easement Area (such 
facilities referred to herein as the “Village’s Facilities”).  
 

2. Construction, Maintenance, Repair, Inspection, Reconstruction.  The 
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Village may enter Owner’s Parcel, within the Easement Area, with such 
persons, equipment, vehicles, and machinery as Village deems necessary, 
at all reasonable times, in order to construct, operate, maintain, repair, 
inspect or reconstruct the Village’s Facilities.  The Village shall restore 
damage caused by the Village’s work within the Easement Area.  Such 
restoration for currently unpaved areas shall be accomplished by replacing 
fill and soil to the preexisting grade and establishing grass, and for currently 
paved areas shall be accomplished by replacing fill and base course 
material, and repaving to the preexisting grade.  Trees, bushes, branches 
and roots may be trimmed or removed so as not to interfere with the 
Village’s use of the Easement Area.  The rights granted to the Village 
herein may be exercised by the Village, its staff, employees, contractors 
and authorized agents in accordance with the terms contained herein. 
 

3. Binding on Owner of Owner’s Parcel.  This easement is superior and 
paramount to the rights of any parties hereto in the respective servient 
estates so created, and is binding upon the owners of the Owner’s Parcel, 
their successors, heirs, and assigns.  The Owner further agrees that this 
Easement is a covenant and restriction that shall run with the land.  This 
Easement shall not be modified, amended, or removed, without the written 
approval of the Village of Fox Point Village Board. 
 

4. Not Exclusive; Limitations.  The Owner shall continue to have the ability to 
use the Easement Area for all purposes provided that such use does not 
interfere or infringe upon the rights granted to the Village by this Easement.  
Except as to those structures existing as of the date hereof no structures 
shall be built within the Easement Area, or in close proximity to the 
Easement Area so as to prevent the Village from exercising any of its rights 
under this Easement.  The elevation of the existing ground surface within 
the Easement Area shall not be altered by more than four inches (4") 
without the written consent of the Village. 
 

5. Bill of Sale.  To the extent the Owner may have an ownership interest in the 
Village’s Facilities described herein and located within the Easement Area, 
the Owner’s interest is hereby sold and conveyed to the Village. 
 

6. Temporary Construction Easement.  Contemporaneously with the 
execution of this document, the Village of Fox Point has a need to conduct 
certain work in 2019 with regard to the Village’s Facilities and will need to 
cross the Owner’s Parcel, and the Owner therefore hereby grants to the 
Village the following temporary limited easement for all of the following 
activities (the “Work”):  Construction and access, including for such 
purpose the right to operate necessary equipment thereon, the right of 
ingress and egress, and the right to grade and restore the property, 
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including the right to preserve, protect or remove or plant thereon any 
vegetation that the Village authorities may deem desirable to prevent 
erosion of the soil and to complete the Work, with such rights continuing as 
long as required for such public purpose, in the Village of Fox Point, 
Milwaukee County, Wisconsin, on, over, in and under the Temporary 
Easement Area described in attached Exhibit C.  Owner consents to the 
entry of the employees, workmen, agents or independent contractors of the 
Village for and incidental to the Work described above, but reserve to 
themselves the right to make such use of land included in said easement, 
subject to the ordinances of the Village of Fox Point, and the statutes of the 
State of Wisconsin as will not disturb or interfere with such Work or prevent 
ingress or egress thereto for the purpose of the construction, repair, 
maintenance and reconstruction thereof.  This Temporary Construction 
Easement is for Work conducted in 2019 only, and automatically expires 
thereafter. 
 

7. Severability.  If any term, covenant or condition of this Easement, or its 
application, shall be invalid or unenforceable under applicable law, the 
remainder of this Easement shall remain in full force and effect and shall not 
be affected by such partial invalidity or unenforceability. 

 
8. Governing Law.  This agreement shall be construed and enforced in 

accordance with the laws of the State of Wisconsin.    
 
 
 

Owner 708 East Green Tree Road  
 

 
By:  ______________________________________ 
     Michael W. McLaughlin, Jr.  

 
STATE OF WISCONSIN    ) 
                             ) ss. 
COUNTY OF MILWAUKEE  ) 
 

Personally came before me this ____ day of _______________________,20___, 
the above-named Michael W. McLaughlin, Jr. to me known to be the person who 
executed the foregoing instrument and acknowledged the same. 
 

_______________________________ 
NOTARY PUBLIC, STATE OF WI 
Print name: ______________________ 
My commission: __________________ 
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Owner 708 East Green Tree Road  
 

 
By:  ______________________________________ 
     Nancy Ann McLaughlin 

 
 
STATE OF WISCONSIN    ) 
                             ) ss. 
COUNTY OF MILWAUKEE  )  
 

Personally came before me this ____ day of _______________________,20___, 
the above-named Nancy Ann McLaughlin to me known to be the person who executed 
the foregoing instrument and acknowledged the same. 
 

_______________________________ 
NOTARY PUBLIC, STATE OF WI 
Print name: ______________________ 
My commission: __________________ 

 
This Instrument Was Drafted By: 
Eric J. Larson, Village Attorney 
Municipal Law & Litigation Group, S.C. 
730 N. Grand Avenue 
Waukesha, WI 53186  
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Exhibit A 
 
 

Lot 11, Block 2, Ravina Subdivision, being a subdivision of part of Lot 1 in Fractional 
Section 21, Township 8 North, Range 22 East, Village of Fox Point, County of Milwaukee, 
State of Wisconsin. 
 
Tax Key No. 129-0162 
 
Address: 708 E. Green Tree Road   
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Exhibit B 
(Attach Legal Description of Easement Area) 
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Exhibit C 
(Attach Legal Description of Temporary Easement Area) 
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PERMANENT STORM WATER
DRAINAGE EASEMENT

Document Number II

This Easement is made this day of

____________

20, by Gerald M. Lau and Kathleen F. Lau, (referred to
herein as “Owner”), to benefit the Village of Fox Point, a
municipal entity duly existing per the laws of the State of
Wisconsin (referred to herein as “Village”).

RECITALS:

Owner is the owner of the property located at 8304 N.
Santa Monica Boulevard, Fox Point, Wisconsin, as further
described in Exhibit A attached hereto and incorporated herein
by reference (referred to herein as the “Owner’s Parcel”); and

Recording Area
Name and Return Address

Certain stormwater improvements currently exist on the
Owner’s Parcel, and the Village and Owner herby intend to Attorney Eric J. Larson
establish terms and conditions for the Village stormwater work 730 N. Grand Avenue
on the Owner’s Parcel; and Waukesha, WI 53186

In consideration of the mutual benefits to be gained by Tax Key No.: 059-0080
the stormwater improvements, Owner hereby intends to grant Parcel Identification Number (PIN)
the Village such rights as are necessary for Village to make and
operate such stormwater improvements across the Owner’s
Parcel.

GRANT:

NOW, THEREFORE, Owner hereby grants Village an easement as follows:

1. Grant of Easement. The Village may construct, operate, maintain, repair,
inspect, and reconstruct facilities for the drainage of water across Owner’s
Parcel, in the area specifically described in attached Exhibit B (such area
referred to herein as the “Easement Area”). Such facilities may include
ditches, swales, underground pipes, drain tiles, or such other improvements
as Village may require, and appurtenant equipment under and above
ground as deemed necessary by Village, to allow public water to drain
across and through the Easement Area (such facilities referred to herein as
the “Village’s Facilities”).

2. Construction, Maintenance, Repair, Inspection, Reconstruction. The
Village may enter Owner’s Parcel, within the Easement Area, with such

VB Mtg Agenda Pcket-02/1319 
Page 62 of 105



persons, equipment, vehicles, and machinery as Village deems necessary,
at all reasonable times, in order to construct, operate, maintain, repair,
inspect or reconstruct the Village’s Facilities. The Village shall restore
damage caused by the Village’s work within the Easement Area. Such
restoration for currently unpaved areas shall be accomplished by replacing
till and soil to the preexisting grade and establishing grass, and for currently
paved areas shall be accomplished by replacing fill and base course
material, and repaving to the preexisting grade. Trees, bushes, branches
and roots may be trimmed or removed so as not to interfere with the
Village’s use of the Easement Area. The rights granted to the Village
herein may be exercised by the Village, its staff, employees, contractors
and authorized agents in accordance with the terms contained herein.

3. Binding on Owner of Owner’s Parcel. This easement is superior and
paramount to the rights of any parties hereto in the respective servient
estates so created, and is binding upon the owners of the Owner’s Parcel,
their successors, heirs, and assigns. The Owner further agrees that this
Easement is a covenant and restriction that shall run with the land. This
Easement shall not be modified, amended, or removed, without the written
approval of the Village of Fox Point Village Board.

4. Not Exclusive; Limitations. The Owner shall continue to have the ability to
use the Easement Area for all purposes provided that such use does not
interfere or infringe upon the rights granted to the Village by this Easement.
Except as to those structures existing as of the date hereof no structures
shall be built within the Easement Area, or in close proximity to the
Easement Area so as to prevent the Village from exercising any of its rights
under this Easement. The elevation of the existing ground surface within
the Easement Area shall not be altered by more than four inches (4”)
without the written consent of the Village.

5. Bill of Sale. To the extent the Owner may have an ownership interest in the
Village’s Facilities described herein and located within the Easement Area,
the Owner’s interest is hereby sold and conveyed to the Village.

6. Severability, If any term, covenant or condition of this Easement, or its
application, shall be invalid or unenforceable under applicable law, the
remainder of this Easement shall remain in full force and effect and shall not
be affected by such partial invalidity or unenforceability.

7. Governing Law. This agreement shall be construed and enforced in
accordance with the laws of the State of Wisconsin.

2
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Owner 8304 N. Santa Monica Boulevard

By:
Gerald M. Lau

STATE OF WISCONSIN
)ss.

COUNTY OF MILWAUKEE

Personally came before me this

____

day of

________________________

20,
the above-named Gerald M. Lau to me known to be the person who executed the
foregoing instrument and acknowledged the same.

NOTARY PUBLIC, STATE OF WI
Print name:

________________________

My commission:

__________________

Owner 8304 N. Santa Monica Boulevard

By:
Kathleen M. Lau

STATE OF WISCONSIN )
ss.

COUNTY OF MILWAUKEE

Personally came before me this

____

day of

________________________,20,

the above-named Kathleen M. Lau to me known to be the person who executed the
foregoing instrument and acknowledged the same.

NOTARY PUBLIC, STATE OF WI
Print name:

_________________________

My commission:

____________________

This Instrument Was Drafted By:
Eric J. Larson, Village Attorney
Municipal Law & Litigation Group, S.C.
730 N. Grand Avenue
Waukesha, WI 53186

3
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Exhibit A

Lot 30, in Block 4, in FOX POINT COURTS, being a subdivision of part of the Southwest 1/4 of Section 9,
in Township 8 North, Range 22 East, in the Village of Fox Point, County of Milwaukee, State of
Wisconsin.

Tax Key No. 059-0080
Address: 8304 N Santa Monica Blvd

4
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Exhibit B
(Attach Legal Description of Easement Area)

5
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PERMANENT STORM WATER
DRAINAGE EASEMENT

Document Number

This Easement is made this day of

____________

20, by Lynn Morrell, (referred to herein as “Owner”), to
benefit the Village of Fox Point, a municipal entity duly existing
per the laws of the State of Wisconsin (referred to herein as
“Village”).

RECITALS:

Owner is the owner of the property located at 8308 N.
Santa Monica Boulevard, Fox Point, Wisconsin, as further
described in Exhibit A attached hereto and incorporated herein
by reference (referred to herein as the “Owner’s Parcel”); and

Recording Area
Name and Return Address

Certain stormwater improvements currently exist on the
Owner’s Parcel, and the Village and Owner herby intend to Attorney Eric J. Larson
establish terms and conditions for the Village stormwater work 730 N. Grand Avenue
on the Owner’s Parcel; and Waukesha, WI 53186

In consideration of the mutual benefits to be gained by Tax Key No.: 059-0081
the stormwater improvements, Owner hereby intends to grant Parcel Identification Number (PIN)
the Village such rights as are necessary for Village to make and
operate such stormwater improvements across the Owner’s
Parcel.

GRANT:

NOW, THEREFORE, Owner hereby grants Village an easement as follows:

1. Grant of Easement. The Village may construct, operate, maintain, repair,
inspect, and reconstruct facilities for the drainage of water across Owner’s
Parcel, in the area specifically described in attached Exhibit B (such area
referred to herein as the “Easement Area”). Such facilities may include
ditches, swales, underground pipes, drain tiles, or such other improvements
as Village may require, and appurtenant equipment under and above
ground as deemed necessary by Village, to allow public water to drain
across and through the Easement Area (such facilities referred to herein as
the “Village’s Facilities”).

2. Construction, Maintenance, Repair, Inspection, Reconstruction. The
Village may enter Owner’s Parcel, within the Easement Area, with such
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persons, equipment, vehicles, and machinery as Village deems necessary,
at all reasonable times, in order to construct, operate, maintain, repair,
inspect or reconstruct the Village’s Facilities. The Village shall restore
damage caused by the Village’s work within the Easement Area. Such
restoration for currently unpaved areas shall be accomplished by replacing
fill and soil to the preexisting grade and establishing grass, and for currently
paved areas shall be accomplished by replacing fill and base course
material, and repaving to the preexisting grade. Trees, bushes, branches
and roots may be trimmed or removed so as not to interfere with the
Village’s use of the Easement Area. The rights granted to the Village
herein may be exercised by the Village, its staff, employees, contractors
and authorized agents in accordance with the terms contained herein.

3. Binding on Owner of Owner’s Parcel. This easement is superior and
paramount to the rights of any parties hereto in the respective servient
estates so created, and is binding upon the owners of the Owner’s Parcel,
their successors, heirs, and assigns. The Owner further agrees that this
Easement is a covenant and restriction that shall run with the land. This
Easement shall not be modified, amended, or removed, without the written
approval of the Village of Fox Point Village Board.

4. Not Exclusive; Limitations. The Owner shall continue to have the ability to
use the Easement Area for all purposes provided that such use does not
interfere or infringe upon the rights granted to the Village by this Easement.
Except as to those structures existing as of the date hereof no structures
shall be built within the Easement Area, or in close proximity to the
Easement Area so as to prevent the Village from exercising any of its rights
under this Easement. The elevation of the existing ground surface within
the Easement Area shall not be altered by more than four inches (4”)
without the written consent of the Village.

5. Bill of Sale. To the extent the Owner may have an ownership interest in the
Village’s Facilities described herein and located within the Easement Area,
the Owner’s interest is hereby sold and conveyed to the Village.

6. Severability. If any term, covenant or condition of this Easement, or its
application, shall be invalid or unenforceable under applicable law, the
remainder of this Easement shall remain in full force and effect and shall not
be affected by such partial invalidity or unenforceability.

7. Governing Law. This agreement shall be construed and enforced in
accordance with the laws of the State of Wisconsin.
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Owner 8308 N. Santa Monica Boulevard

By:
Lynn Morrell

STATE OF WISCONSIN
)ss.

COUNTY OF MILWAUKEE

Personally came before me this

____

day of

_________________________

20,
the above-named Lynn Morrell to me known to be the person who executed the foregoing
instrument and acknowledged the same.

NOTARY PUBLIC, STATE OF WI
Print name:

_________________________

My commission:

___________________

This Instrument Was Drafted By:
Eric J. Larson, Village Attorney
Municipal Law & Litigation Group, S.C.
730 N. Grand Avenue
Waukesha, WI 53186
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Exhibit A

Legal Description:

Lot 31 in Block 4, in Fox Point Courts, being a subdivision of part of the Southwest 1/4 of Section 9, Township 8

North, Range 22 East, in the Village of Fox Point, Milwaukee County, Wisconsin.

Tax Key: 059-008 1
Address: 8308 N. Santa Monica Blvd

Tax Key No.: 059-0081

Property Address: 8308 N. Santa Monica Blvd
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Exhibit B
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STATE OF WISCONSIN VILLAGE OF FOX POINT MILWAUKEE COUNTY 
 

 

ORDINANCE NO. ___ 

 

AN ORDINANCE TO CREATE SECTION 292-5.5 OF THE VILLAGE OF 

FOX POINT VILLAGE CODE CONCERNING OBSTRUCTIONS AND 

ENCROACHMENTS IN VILLAGE RIGHTS-OF-WAY  

 

WHEREAS, the Village Board of the Village of Fox Point has received a 
recommendation that the Village create Section 292-5.5 of the Village Code to more 
comprehensively regulate the placement of facilities in the rights-of-way and obstructions and 
excavations taking place therein, and: 
 

WHEREAS, the Village Board of the Village of Fox Point deems it necessary to place 
reasonable restrictions on the public right of way. 
 

 NOW, THEREFORE BE IT RESOLVED, the Village Board of the Village of Fox 
Point, Milwaukee County, Wisconsin does hereby ordain as follows: 
 

SECTION 1:   Chapter 292 of the Village of Fox Point Village Code entitled, “Street, 
Sidewalks and Rights-of-Way,” Section 292-5.5 entitled, “Obstructions and Encroachments,” is 
hereby created and placed in the Village Code immediately after Section 292-5, as follows: 
 
292-5.5  Obstructions and encroachments.  

 

(1) Purpose and Findings.  In the exercise of governmental functions the Village has 
priority over all other uses of the public rights-of-way. The Village desires to 
anticipate and minimize the number of obstructions and excavations taking place 
therein and to regulate the placement of facilities in the rights-of-way to ensure that 
the rights-of-way remain available for public services and safe for public use. The 
taxpayers of the Village bear the financial burden for the upkeep of the rights-of-
way and a primary cause for the early and excessive deterioration of its rights-of-
way is the frequent excavation by Persons who locate facilities therein. 

 
The Village finds with increased use of the public rights-of-way there are increased 
costs to the taxpayers of the Village and that these costs are likely to continue into 
the foreseeable future. 
 
The Village finds occupancy and excavation of its rights-of-way causes costs to be 
borne by the Village and its taxpayers, including but not limited to: 

 
(a) Administrative costs associated with public right-of-way projects, such as 

registration, permitting, inspection and supervision, supplies and materials. 
 

(b) Management costs associated with ongoing management activities 
necessitated by public right-of-way users. 
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(c) Repair or restoration costs to the roadway associated with the actual 
excavation into the public right-of-way. 

 
(d) Degradation costs defined as depreciation caused to the roadway in terms 

of decreased useful life, due to excavations into the public rights-of-way. 
 

(e) In response to the foregoing facts, the Village hereby enacts this ordinance 
relating to administration of and permits to excavate, obstruct and/or occupy 
the public rights-of-way which results in above grade use of the right-of-
way. This ordinance imposes reasonable regulations on the maintenance of 
obstructions above grade currently within its rights-of-way or to be placed 
therein at some future time. It is intended to complement the regulatory roles 
of state and federal agencies. 

 
(f) The purpose of this ordinance is to provide the Village a legal framework 

within which to regulate and manage the public rights-of-way, and to 
provide for recovery of the costs incurred in doing so. This ordinance 
provides for the health, safety and welfare of the residents of the Village as 
they use the right-of-way of the Village, as well as to ensure the structural 
integrity of the public rights-of-way. 

 

(2) Prohibited. No person shall encroach upon or obstruct or encumber any street, alley, 
sidewalk, public grounds or land dedicated to public use, or any part thereof, or 
permit such encroachment or encumbrance to be placed or remain on any public 
way adjoining the premises of which he is the owner or occupant, except as 
provided in Subsection (3) and (4). 

 

(3) Exceptions. The prohibition of Subsection (2) shall not apply to the following: 
 

(a) Signs and clocks attached to buildings which project not more than six feet 
from the face of such building and which do not extend at any point lower 
than 10 feet above the sidewalk, street or alley. 

 
(b) Awnings which do not extend at any point lower than seven feet above the 

sidewalk, street or alley. 
 

(c) Official signage, official traffic control devices, and utilities owned or 
leased by the Village. 

 

(d) Goods, wares, merchandise or fixtures being loaded or unloaded which do 
not extend more than three feet on a sidewalk, provided that such goods, 
wares, etc., do not remain thereon for more than three hours. 

 
(e) Obstructions or encroachments lawfully existing prior to [INSERT 

ORDINANCE EFFECTIVE DATE]. 
 

(f) Temporary encroachments or obstructions authorized by permit granted 
pursuant to § 66.0425, Wis. Stats. 
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(4) Permit Required.  Any above grade use or installation, encroachment or obstruction 
of the right-of-way requires a right-of-way permit from the Village prior to such 
installation, use, encroachment or obstruction being established.    

 
(a) Application requirements. 

 
1.An above grade right-of-way permit application shall be filed with 

the Village Engineer. 
 

2.The applicant shall pay the above grade right-of-way permit fee.  
The above grade right-of-way permit fee shall be in the amount as 
established by Resolution of the Village Board, and may be 
amended from time to time.  Such fee shall not exceed a reasonable 
approximation of actual costs incurred, shall be limited to 
objectively reasonable costs, and shall be uniform for similarly 
situated users of the right-of-way in similar situations.  In addition a 
professional fee charge back agreement shall be signed to ensure 
compliance with Village Ordinance that professional fees incurred 
by the Village to review said applications are paid and the permit 
fee shall be established with this actual professional fee cost 
recovery in mind, to avoid excess cost recovery. 

 
3.The applicant shall provide a detailed plan with structural 

engineering, scale drawings, visual rendering, and survey showing 
the exact location, size, appurtances and or attachments of the 
equipment or structure to be placed in the right-of-way, along with 
the exact location of all streets, sidewalks, utilities, trees, and any 
other obstructions in the vicinity of the proposed installation, and 
the location of structures on abutting properties. 

 
4.The applicant shall provide a detailed report describing potential 

hazards to the public from said equipment, structure, and impacts 
due to location on safety for the driving public, pedestrians, and 
owners and users of adjacent property for such things as, but not 
limited to: fall zone, fire, explosion, chemical, environmental 
impacts, and vehicle crash impacts.  Said report shall indicate the 
risk of the safety hazard and the proposed design element to address 
said safety hazard.  The Village Engineer may require the 
applicant’s report to be provided by a structural engineer or other 
expert approved by the Village Engineer, if the Village Engineer 
deems it to be necessary to have such an expert opinion in light of 
the circumstances of the application, for the protection of public 
health and safety, in which case the applicant shall provide such an 
opinion at the applicant’s cost. 

 
5.The plan must show how the installation and maintenance of said 

above grade right-of- way use will not impact snow removal or 
landscape maintenance activities from the terrace, sidewalk or 
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street, or conflict with the operation or maintenance of vehicular 
travel and existing utilities above or below ground. 

 
6.An alternative analysis shall be provided to show what options other 

than locating above grade in the right-of-way exists and the 
approximate costs of such alternatives. 

 
(b) Application process. 

 
1.The Village Engineer shall review said permit application and 

determine if all application materials have been submitted within 10 
days of receipt of the initial application. 

 
a. If the application materials are not complete the Village shall 

provide written notice to the person on the application that 
said application is incomplete.  The applicant shall have up 
to 30 days from the date of initial application to provide a 
complete application or the application shall be deemed 
insufficient and denied. The Village shall have 60 days to 
review and act on the permit from the date that the Village 
determines the application is complete and all fees paid. 

 
2.Existing Uses.  Village Staff shall determine whether to approve, 

deny, or conditionally grant above grade right-of-way permits for 
any new installation, use, encroachment, obstruction or excavation 
added to either a previously approved above grade use or one that 
was legally placed prior to [INSERT ORDINANCE EFFECTIVE 
DATE], unless the Village Manager concludes the new installation, 
use, encroachment, obstruction, or excavation may obstruct or 
incommode the public use in which case the application shall be 
subject to the procedures of subsection 3. 

 
3.New Uses.  All above grade right-of-way permit applications other 

than those described pursuant to subsection 2, shall be considered as 
follows. 

 
a. The Village Board shall hold a public hearing as soon as 

reasonably possible after application materials have been 
deemed complete by the Village Engineer and proper 
notification period for a class 1 notice and notice to all 
properties within 200 feet of the proposed installation. 

 
b. The Village Board shall give consideration to the 

application, the testimony received at the public hearing, 
staff and expert reports, or other information as the Village 
Board determines appropriate.  The Village Board shall 
consider public safety, alternative options, aesthetic 
considerations as described in Section (13), and the public 

VB Mtg Agenda Pcket-02/1319 
Page 92 of 105



good when considering an above grade right-of-way permit. 
The Village Board may grant the permit, grant the permit 
with conditions, or deny the permit. 
 

(5) Right-of-Way Restoration. The work to be done under the permit, and the repair 
and restoration of the right-of-way as required herein, must be completed within 
the dates specified in the permit to the satisfaction of the Village Engineer or his or 
her designee. In addition to repairing its own work, the permittee must restore the 
general area of the work, and the surrounding areas, including the paving and its 
foundations, to the same condition that existed before the commencement of the 
work and must inspect the area of the work and use reasonable care to maintain the 
same condition for thirty-six (36) months thereafter. 

 
The permittee shall perform repairs and restorations according to the standards and 
with the materials specified by the Village Engineer or his or her designee. The 
Village Engineer or his or her designee shall have the authority to prescribe the 
manner and extent of the restoration, and may do so in written procedures of general 
application or on a case-by-case basis. The Village Engineer or his or her designee 
in exercising this authority shall be guided by the following standards and 
considerations: 

 
(a) The number, size, depth and duration of the excavations, disruptions or 

damage to the right-of-way. 
 

(b) The traffic volume carried by the right-of-way. 
 

(c) The character of the neighborhood surrounding the right-of-way; the pre-
excavation condition of the right-of-way. 

 
(d) The remaining life-expectancy of the right-of-way affected by the 

excavation. 
 

(e) Whether the relative cost of the method of restoration to the permittee is in 
reasonable balance with the prevention of an accelerated depreciation of the 
right-of-way that would otherwise result from the excavation, disturbance 
or damage to the right-of-way. 

 
(f) The likelihood that the particular method of restoration would be effective 

in slowing the depreciation of the right-of-way that would otherwise take 
place. 

 
Methods of restoration may include, but are not limited to, patching, replacement 
of the right-of-way base, restoration of landscaping, and milling and overlay of the 
entire area of the right-of-way affected by the work.  During this thirty-six (36) 
month period, it shall, upon notification from the Village Engineer or his or her 
designee, correct all restoration work to the extent necessary using the method 
required by the Village Engineer or his or her designee. Said work shall be 
completed within five (5) calendar days of the receipt of the notice from the Village 
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Engineer or his or her designee. If the permittee fails to restore the right-of-way in 
the manner and to the condition required by the Village Engineer or his or her 
designee, or fails to satisfactorily and timely complete all repairs required by the 
Village Engineer or his or her designee, the Village Engineer or his or her designee, 
at his or her option, may do such work. In that event, the permittee shall pay to the 
Village, within thirty (30) days of billing, the cost of restoring the right-of-way. 

 
(6) Bond.  Prior to commencing the work, any permittee performing work within the 

right-of-way shall post a financial guarantee in an amount approved by the Village 
Engineer or his or her designee and in a form approved by the Village Attorney, 
provided that the limitations of Wisconsin Statutes Section 66.0425(2) shall apply 
as applicable.  If, thirty-six (36) months after completion of the restoration of the 
right-of-way, the Village Engineer or his or her designee determines that the right-
of-way has been properly restored, the surety on the performance bond shall be 
released. 

 
(7) Indemnification Agreement.  Before any person, entity, or utility commences work 

pursuant to this section, such person, entity or utility shall file an agreement with 
the Village Clerk to hold the Village harmless, indemnify, and defend the Village 
from and against any and all injury and damage of any kind caused or occurring as 
a result of such work.  The agreement shall be in a form approved by the Village 
Attorney, and shall have continuing effect during the course of such work and for 
all time that the obstruction or facilities or installation remain within the right-of-
way, and thereafter until such obstruction is removed and the site is fully restored 
to the satisfaction of the Village Engineer or his or her designee. 

 
(8) Reservation of Rights.  The Village retains all rights in Village right-of-way.  The 

grant of a right-of-way permit per this section does not constitute a waiver of any 
Village rights and remedies regarding ongoing compliance obligations toward such 
installations.  All persons, entities and utilities installing obstructions, 
encroachments or conducting excavation in Village right-of-way shall remove or 
relocate the obstruction, encroachment or excavation upon 10 day notice, except as 
otherwise provided by law. 

 
(9) Compensation.  The Village may require payment of compensation, in an amount 

determined by the Village Board, for the grant of any permit pursuant to this 
section, provided that compensation for more than applicable fees and cost recovery 
shall not be required of utilities that have the right to use the right-of-way by 
Wisconsin Statutes Section 182.017(1r).  The compensation required shall be fair 
and reasonable, competitively neutral and nondiscriminatory and designed to 
recover direct and actual costs in connection with the installation, such as the cost 
for staff to review the siting application, costs associated with the use of the right-
of-way, costs associated with maintaining the right-of-way itself or structures 
within the right-of-way to which the facilities are attached, and these standards 
apply both to initial fees and any recurring fees. 

 
(10) Waiver of Deadlines.  Timeline deadlines in this process may be waived by written 

mutual agreement of the applicant and the Village. 
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(11) Appeals.  Any person who wishes to dispute actions taken by the Village pursuant 
to this Section 8.05 may contact the Village Clerk and request to appear before the 
Village Board at an upcoming regular Village Board meeting and may, at that time, 
present the matter to the Village Board for resolution.  Appeal from the decision of 
the Village Board shall be by writ of certiorari to the Milwaukee County Circuit 
Court. 

 
(12) Compliance with Laws.  Approval of a permit pursuant to this section does not 

waive the requirement to comply with all other applicable laws and ordinances.  All 
applicable federal, State, Milwaukee County, and Village of Fox Point codes, 
statutes, regulations, administrative rules, ordinances and other laws must be 
followed. 
 

(13) Aesthetic Requirements.  All users of the Village right-of-way shall comply with 
the following aesthetic standards: 

 
(a) In areas where facilities are currently nonexistent or underground, 

undergrounding is required. 
 

(b) No new above ground structures, including co-locations on existing 
structures, shall be placed within 500 feet of an historic structure recognized 
as a Historic Landmark by the U.S. Department of the Interior, or the State 
of Wisconsin Historical Society.  The 500-foot separation is waived for 
installations that are completely concealed from view, or are not visible 
from locations where the historic structure can be observed. 

 
(c) Attachments to existing structures shall be designed to be flush with the 

existing structure as much as can reasonably be done, shall be a color that 
matches the existing structure and shall be the smallest size possible to 
reasonably accommodate the intended purpose.  If the structure to which 
the attachment is made changes color due to repainting, resurfacing or other 
means, the attachment shall be modified to match the new color. 

 
(d) Any party objecting to the requirements of this Subsection (13) shall have 

an opportunity to demonstrate that the requirement constitutes an effective 
prohibition in violation of State or Federal law, in an appeal made pursuant 
to Subsection (11). 

 
(14) Debris.  Any debris arising from the permittee’s use, whether arising from 

construction or at any time thereafter, must be promptly removed by the permittee.  
Debris remaining for more than five (5) business days constitutes a violation of this 
Ordinance subject to the violations and penalties provisions of Section 1-12 of this 
Code.  Each day that the debris remains after such time constitutes a separate 
offense. 

 
SECTION 2:   SEVERABILITY. The several sections of this ordinance are declared to 

be severable. If any section or portion thereof shall be declared by a court of competent jurisdiction 
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to be invalid, unlawful, or unenforceable, such decision shall apply only to the specific section or 
portion thereof directly specified in the decision, and shall not affect the validity of any other 
provisions, sections, or portions thereof of the ordinance. The remainder of the ordinance shall 
remain in full force and effect. Any other ordinances whose terms are in conflict with the 
provisions of this ordinance are hereby repealed as to those terms that conflict. 

 
SECTION 3:   EFFECTIVE DATE. This ordinance shall take effect upon posting and 

publication as provided by the law. 
 

Adopted, passed, and approved by the Village Board of Trustees of the Village of Fox Point, 
Milwaukee County, Wisconsin, this ____ day of _________, 2019. 
 
 

__________________________________ 
Douglas H. Frazer, Village President 

 
 
Attest: __________________________________ 
   Kelly A. Meyer, Village Clerk 
 
Published and/or posted this __________ day of___________, 2019 
C:\MyFiles\Fox Point\Ordinances\Ord re Obstructions in ROW (clean) 2.5.19.docx 
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STATE OF WISCONSIN VILLAGE OF FOX POINT MILWAUKEE COUNTY 
 

 

ORDINANCE NO. ___ 

 

AN ORDINANCE TO REPEAL AND RE-CREATE SECTIONS 745-23 A., 

B., C. (INTRO), AND D. (INTRO) AND CREATE SECTION 745-23 C.(4)(e) 

OF THE VILLAGE OF FOX POINT VILLAGE CODE CONCERNING 

WIRELESS TELECOMMUNICATIONS MOBILE SERVICE 

FACILITIES  

 

WHEREAS, the Village of Fox Point has been preempted by the State of Wisconsin 
concerning regulation of wireless telecommunications mobile service facilities as described in 
Wisconsin Statutes Section 66.0404; and: 
 

WHEREAS, the Federal Communications Commission has also recently adopted 
regulations which took effect in January of 2019, which further preempt the Village of Fox Point 
concerning wireless telecommunications mobile service facilities, including small wireless 
facilities as described in Subpart U to Part 1 of Title 47 of the United States Code of Federal 
Regulations; and 

 
WHEREAS, the Village of Fox Point hereby intends to continue to regulate wireless 

telecommunications mobile service facilities to the extent it can do so in compliance with 
applicable state and federal laws; and 

 
WHEREAS, this matter has been referred to the Village of Fox Point Village Plan 

Commission and the Village Board has received the report and recommendation of the Plan 
Commission in the matter; and 

 
WHEREAS, upon class 2 notice and other due notice as required by Wisconsin Statutes 

Section 62.23(7)(d), the Village Board held a public hearing regarding this matter on or about 
___________________, 2019; and 

 
WHEREAS, the Village Board concludes that this is not a down zoning ordinance as 

described in Wisconsin Statutes Section 66.10015(3) because it does not decrease the 
development density of land or reduce permitted uses of land, so is not subject to the super-
majority requirement of such statute; and 

 
WHEREAS, the Village Board for the Village of Fox Point, upon careful consideration 

of the recommendation of the Village Plan Commission and comments received at the public 
hearing in this matter, and for the purpose of promoting the public health, safety, morals, 
comfort, prosperity and general welfare throughout the Village, and to comply with state law 
hereby adopts the following changes to the Village Code. 
 

 NOW, THEREFORE, the Village Board of the Village of Fox Point, Milwaukee 
County, Wisconsin does hereby ordain as follows: 
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SECTION 1:   Chapter 745 of the Village of Fox Point Village Code entitled, “Zoning,” 
Section 745-23 entitled, “Wireless Telecommunications Mobile Service Facilities,” Subsection 
A entitled, “Purpose” is hereby repealed and re-created as follows: 
 

A. Purpose.  This section is intended to regulate mobile service facilities to the full 
extent allowed by Wisconsin Statutes § 66.0404 and other applicable laws. 
Nothing herein is intended to regulate or to authorize the regulation of mobile 
service facilities in a manner that is preempted or prohibited by Wisconsin 
Statutes § 66.0404 or other applicable laws.  These regulations apply equally to 
small wireless facilities, however, nothing herein is intended to regulate or to 
authorize the regulation of small wireless facilities in a manner that is preempted 
or prohibited by Subpart U to Part 1 of Title 47 of the United States Code of 
Federal Regulations or other applicable laws or regulations. 

 

SECTION 2:   Chapter 745 of the Village of Fox Point Village Code entitled, “Zoning,” 
Section 745-23 entitled, “Wireless Telecommunications Mobile Service Facilities,” Subsection B 
entitled, “Definitions” is hereby repealed and re-created as follows: 

 
B. Definitions. All terms used herein shall have the meaning described in Wisconsin 

Statutes § 66.0404(1). Mobile service support structures and mobile service 
facilities are referred to herein in some cases as "MSSF."  “Small wireless 
facilities” as used herein shall have the meaning described in Part 1 Title 47 CFR 
Subpart U, Section 1.6002(l). 

 
SECTION 3:   Chapter 745 of the Village of Fox Point Village Code entitled, “Zoning,” 

Section 745-23 entitled, “Wireless Telecommunications Mobile Service Facilities,” Subsection C 
entitled, “New Towers and Facilities,” the intro language only, is hereby repealed and re-created 
as follows: 
 

C. New towers and facilities. The siting and construction of new mobile service 
support structures and facilities whether intended to serve small wireless facilities 
or any other MSSF, shall be subject to the following requirements: 

 
SECTION 4:   Chapter 745 of the Village of Fox Point Village Code entitled, “Zoning,” 

Section 745-23 entitled, “Wireless Telecommunications Mobile Service Facilities,” Subsection C 
entitled, “New Towers and Facilities,” Subsection (4) entitled, “Requirements,” Subsection (e) 
entitled, “Aesthetic Requirements” is hereby created as follows: 

 
(e)  Aesthetic Requirements.  The following aesthetic standards apply: 

 
[1] In areas where facilities are currently nonexistent or underground, 

undergrounding is required. 
 

[2] No new above ground structures, including co-locations on existing 
structures, shall be placed within 500 feet of an historic structure recognized 
as a Historic Landmark by the U.S. Department of the Interior, or the State 
of Wisconsin Historical Society.  The 500-foot separation is waived for 
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installations that are completely concealed from view, or are not visible 
from locations where the historic structure can be observed. 

 
[3] Attachments to existing structures shall be designed to be flush with the 

existing structure as much as can reasonably be done, shall be a color that 
matches the existing structure and shall be the smallest size possible to 
reasonably accommodate the intended purpose.  If the structure to which 
the attachment is made changes color due to repainting, resurfacing or other 
means, the attachment shall be modified to match the new color. 
 

[4] Any party objecting to the requirements of this Subsection (e) shall have an 
opportunity to demonstrate that the requirement constitutes an effective 
prohibition in violation of State or Federal law, upon application to the 
Village Board, and the Village Board shall waive the requirement if it finds 
the standard to effectively prohibit the expansion of wireless technology in 
the Village or otherwise violate State or Federal law. 

 
SECTION 5:   Chapter 745 of the Village of Fox Point Village Code entitled, “Zoning,” 

Section 745-23 entitled, “Wireless Telecommunications Mobile Service Facilities,” Subsection 
D entitled, “Modifications,” the intro language only is hereby repealed and re-created as follows: 
 

D. Modifications.  The construction of modifications to an existing mobile service 
support structure or mobile service facility, and any installation of a small 
wireless facility on an existing structure, shall be subject to the following 
requirements: 

 
SECTION 6:   CONTINUATION OF EXISTING PROVISIONS 
 
The provisions of this ordinance, to the extent that they are substantively the same as 

those of the ordinances in force immediately prior to the enactment of this ordinance, are 
intended as a continuation of such ordinances and not as new enactments, and the effectiveness 
of such provisions shall date from the date of adoption of the prior ordinances. In addition, the 
adoption of this ordinance shall not affect any action, prosecution or proceeding brought for the 
enforcement of any right or liability established, accrued or incurred under any legislative 
provision prior to the effective date of this ordinance for the time that such provision was in 
effect, and the repeal of any such provisions is stayed pending the final resolution of such 
actions, including appeals. 

 
SECTION 7:   SEVERABILITY  
 
The several sections of this ordinance are declared to be severable. If any section or 

portion thereof shall be declared by a court of competent jurisdiction to be invalid, unlawful, or 
unenforceable, such decision shall apply only to the specific section or portion thereof directly 
specified in the decision, and shall not affect the validity of any other provisions, sections, or 
portions thereof of the ordinance. The remainder of the ordinance shall remain in full force and 
effect. Any other ordinances whose terms are in conflict with the provisions of this ordinance are 
hereby repealed as to those terms that conflict. 
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SECTION 8:   EFFECTIVE DATE. This ordinance shall take effect upon posting and 
publication as provided by the law. 
 

Adopted, passed, and approved by the Village Board of Trustees of the Village of Fox Point, 
Milwaukee County, Wisconsin, this ____ day of _________, 2019. 
 
 

__________________________________ 
Douglas H. Frazer, Village President 

 
 
Attest: __________________________________ 
   Kelly A. Meyer, Village Clerk 
 
Published and/or posted this __________ day of___________, 2019 
C:\MyFiles\Fox Point\Ordinances\Ord re Obstructions in ROW 1.30.19.docx 
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DALE W. ARENZ, RETIRED 730 N. GRAND AVENUE PAUL E. ALEXY 
DONALD S. MOLTER, JR., RETIRED WAUKESHA, WISCONSIN 53186 R. VALJON ANDERSON  
JOHN P. MACY Telephone (262) 548-1340 MATTEO REGINATO 
H. STANLEY RIFFLE Direct (262) 806-0215 LUKE A. MARTELL 
  COURT COMMISSIONER Facsimile (262) 548-9211 SAMANTHA R. SCHMID 
ERIC J. LARSON Email:  elarson@ammr.net STEPHEN J. CENTINARIO, JR. 
REMZY D. BITAR  TIMOTHY A. SUHA 
   

 
February 4, 2019 

 
 

Via Certified Mail, Return Receipt and 
Regular U.S. Mail Delivery 

 
To Whom it May Concern  
Infinity Funding LLC  
P.O. Box 340857 
Milwaukee, WI 53234 
 

Re: Village of Fox Point 
 Property Located at 411 E. Bradley 
 Order to Show Cause 
   
 

Dear Tom or To Whom it May Concern: 
 
 Please be advised that I am the Village Attorney for the Village of Fox Point.  In that 
capacity I have been directed to contact you regarding substantial Code compliance concerns at 
411 E. Bradley in the Village of Fox Point.  This matter requires your immediate attention.   
 

I have been advised that the above-noted property has numerous substantial Code 
violations, including completely unfinished exterior walls that are wide open to the elements, a 
hole in the roof, window openings that are open to the elements, and other violations that have 
persisted for many months.  Note that Section 681-2 of the Village Code requires structure 
exteriors to be structurally sound, which is one of numerous ongoing violations occurring on this 
property every day.  I have been advised that the Building Inspector has contacted you 
regarding these matters many times and yet the violations are continuing. 

 
Be advised that violations of the Village of Fox Point Village Code are subject to a 

penalty of up to $1,500 plus costs for the first day of violation, and up to $2,500 plus costs for 
the second and subsequent days of violation, with each day of violation constituting a separate 
offense, per Section 1-4 of the Village of Fox Point Village Code.  Substantial additional 
penalties and remedies may apply, including the possibility of actions to raze the structure and 
assess the costs of doing so against the property pursuant to Wisconsin Statutes Section 
66.0413.  That said, I am writing at this time to urge you to immediately come into compliance 
with the Village Code and avoid these substantial penalties and remedies. 
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You are hereby ordered to appear at the Village of Fox Point Village Board meeting to 

be held on February 12, 2019 at 7:00 pm at the Village of Fox Point Village Hall, to show cause 
why the Village Board should not commence an action against you.  You will be given an 
opportunity to be heard at that time.  Please do not fail to attend. 

 
If you should have any questions or concerns regarding this matter, please do not 

hesitate to contact the Village of Fox Point Village Manager, Scott Botcher, at (414) 351-8900.   
 
      Yours very truly, 
      MUNICIPAL LAW & LITIGATION GROUP, S.C. 
 

      Eric J. Larson  
 
      Eric J. Larson 
 
EJL/egm 
cc: Scott Botcher, Village Manager  
 Scott Brandmeier, Director of Public Works  

Michael Rakow, Village Building Inspector  
 Kelly Meyer, Village Clerk/Treasurer  
C:\MyFiles\Fox Point\Razing a structure\Infinity Funding ltr 1.21.19.docx 
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DALE W. ARENZ, RETIRED 730 N. GRAND AVENUE PAUL E. ALEXY 
DONALD S. MOLTER, JR., RETIRED WAUKESHA, WISCONSIN 53186 R. VALJON ANDERSON  
JOHN P. MACY Telephone (262) 548-1340 MATTEO REGINATO 
H. STANLEY RIFFLE Direct (262) 806-0215 LUKE A. MARTELL 
  COURT COMMISSIONER Facsimile (262) 548-9211 SAMANTHA R. SCHMID 
ERIC J. LARSON Email:  elarson@ammr.net STEPHEN J. CENTINARIO, JR. 
REMZY D. BITAR  TIMOTHY A. SUHA 
  AMY E. FRY-GALOW 

 
February 4, 2019 

 
 

Via Certified Mail, Return Receipt and 
Regular U.S. Mail Delivery 

 
To Whom it May Concern  
Nagle Real Estate, LLC 
121 Michelle Drive 
Johnson Creek, WI 53038 
 

Re: Village of Fox Point 
 Property Located at 139 E. Good Hope Road 
 Order to Show Cause 
   
 

To Whom it May Concern: 
 
 Please be advised that I am the Village Attorney for the Village of Fox Point.  In that 
capacity I have been directed to contact you regarding substantial Code compliance concerns at 
139 E. Good Hope Road in the Village of Fox Point.  This matter requires your immediate 
attention.   
 

I have been advised that the above-noted property has numerous substantial Code 
violations, including completely unfinished exterior walls that are wide open to the elements, an 
unfinished roof, door and window openings that are open to the elements, and other violations 
that have persisted for many months.  Note that Section 681-2 of the Village Code requires 
structure exteriors to be structurally sound, which is one of numerous ongoing violations 
occurring on this property every day.  I have been advised that the Building Inspector has 
contacted you regarding these matters many times and yet the violations are continuing. 

 
Be advised that violations of the Village of Fox Point Village Code are subject to a 

penalty of up to $1,500 plus costs for the first day of violation, and up to $2,500 plus costs for 
the second and subsequent days of violation, with each day of violation constituting a separate 
offense, per Section 1-4 of the Village of Fox Point Village Code.  Substantial additional 
penalties and remedies may apply, including the possibility of actions to raze the structure and 
assess the costs of doing so against the property pursuant to Wisconsin Statutes Section 
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66.0413.  That said, I am writing at this time to urge you to immediately come into compliance 
with the Village Code and avoid these substantial penalties and remedies. 

 
You are hereby ordered to appear at the Village of Fox Point Village Board meeting to 

be held on February 12, 2019 at 7:00 pm at the Village of Fox Point Village Hall, to show cause 
why the Village Board should not commence an action against you.  You will be given an 
opportunity to be heard at that time.  Please do not fail to attend. 

 
If you should have any questions or concerns regarding this matter, please do not 

hesitate to contact the Village of Fox Point Village Manager, Scott Botcher, at (414) 351-8900.   
 
      Yours very truly, 
      MUNICIPAL LAW & LITIGATION GROUP, S.C. 
 

      Eric J. Larson 
 
      Eric J. Larson 
 
EJL/egm 
cc: Scott Botcher, Village Manager  
 Scott Brandmeier, Director of Public Works  

Michael Rakow, Village Building Inspector  
 Kelly Meyer, Village Clerk/Treasurer  
C:\MyFiles\Fox Point\Razing a structure\Nagel Real Estate ltr 1.21.19.docx 
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